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The American Bankers’ 
Association, with its 
membership of over seven thousand, 
is constantly enlarging its sphere of 
influence and ability to accomplish 
results of lasting benefit to the bank- 
ers’ calling. It has a record of past 
achievements which includes a well or- 
ganized system of protection against 
criminals, the establishment of an 
educational system of great and in- 
creasing benefit to the younger gen- 
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eration of bankers and, during the 
last year through a special commit- 
tee, it has adopted and put into 
use, the best cipher code yet devised. 
At the recent convention held in 
Washington, the initial step was 
taken to still further enlarge its field 
of beneficial labor, by the adoption 
of a resolution for the creation of a 
standing law committee to take cog- 
nizance of all decisions and laws on 
banking matters which are now, or 
shall hereafter be at variance in dif- 
ferent states, and to provide ways 
and means to bring about uniform- 
ity and improvement in all matters 
of this character. There is an op- 
portunity to work immense improve- 
ment in this direction and Mr. Ham- 
ilton, the new president of the asso- 
ciation, who has a reputation for 
accomplishing results and whose prov- 
ince it is to appoint this new com- 
mittee, can be depended upon to ap- 
point men of such calibre that it 
will not be an ornamental, but a 
real working committee. 


The We have often thought, 
Requirement in the framing of stat- 
of “Ink.” “utes defining and pre- 
scribing the requisites 

of instruments of a negotiable char- 
acter, that more definite requirements 
should be made with respect to 
material and manner of execution. 
In the statutes which p-ovide for the 
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issue of paper currency and bank 
notes, great particularity is observed 
and every possible safeguard pro- 
vided toinsure inviolability against 
counterfeiting, yet so far as the issue 
of negotiable paper currency is con- 
cerned, which instruments so largely 
take the place of actual currency, 
the requirements of the law are wo- 
fully deficient in respect of safeguard- 
ing. The Negotiable Instruments Law 
merely provides that, to be negotia- 
ble, the instrument must be in writ- 
ing. At common law, and this is the 
rule under the Negotiable I[nstru- 
ments Law as no requirement is 
made as tothe material with which 
the writing shall be made, it is not 
necessary that the writing be with 
ink; aninstrument written with lead 
pencilis sufficient. Furthermore there 
is no sufficient requirement, as there 
should be, with reference to careful 
execution. A man may draw his 
check or note in the most hurried, 
slap-dash fashion, in such manner 
that it is susceptible of easy altera- 
tion, and launch it into commercial 
channels; if it is altered the maker 
as a rule is not the sufferer, but in- 
nocent parties who have dealt in the 
paper. The rule of the common law 
was that a material alteration made 
the instrument void, even in the 
hands of innocent purchasers; the 
Negotiable Instruments Law has mod- 
ified this to the extent of making the 
instrument enforceable, in the hands 
of a holder in due course, ‘ accord- 
ing to its original tenor.”’ Even this 
isinsufficient protection. Thecommon 
law has always proceeded on the 
theory that all men are honest and 
that a man who puts forth a piece 
of negotiable paper, has the right to 
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presume this, and is not obliged » 
proceed on the assumption that a 
one will be dishonest enough to al’ 
his contract; hence, if he issues 4 
completed instrument, complete «s 
to date, payee, amount and all ot! 
requisites, a veritable scrawl wii! 
answer the purpose of a negotial)le 
instrument and the consequences of 
dishonest alteration, no matter how 
easily accomplished because of care- 
lessexecution, cannot be visited upon 
him. True, as between customer and 
banker, the law has modified this 1n 
some instances by protecting the 
banker against the consequences of 
careless execution by his customer, 
but this is the limit; so far as the 
commercial world is concerned, the 
maker of a negotiable instrument 
owes it no responsible duty to prop- 
erly safeguard his paper against al- 
teration. This is not as it should 
be, and statutes which provide a 
system of negotiable paper currency 
should, as part of their provisions 
make adequate requirements as to 
material and manner of execution for 
the protection of those who deal in 
such instruments. 

In this connection we note, with 
interest, a recent statute which has 
been enacted in California, which 
provides for the issue of negotiable 
and non-negotiable warehouse re- 
ceipts. Among its provisions is one 
prohibiting the sale or transfer of 
property represented by a receipt 
‘‘without the consent in writing ofthe 
person holding such receipt, plainly 
indorsed thereon in ink.”” Another 
provision is that ‘if a receipt is not 
negotiable,it must have printed across 
its face, in red ink, in bold, distinct 
writing, the word ‘ non-negotiable.’”’ 





EDITORIAL. 


Here, then, is a statutory require- 
ment that the writing, in certain 
cases, shall be in ink,and lead pencil 
writing would not be legal or valid. 
If a commission of bankers could be 
brought together, or a commission 
composed of representatives of men 
who, sometime or other in their com- 
mercial experience, have suffered loss 
from the careless execution of nego- 
tiable instruments, it would not be 
long before an organized movement 
would be started to amend the Nego- 
tiable Instruments Law, with respect 
to the formal requisites of negotiable 
instruments, by the addition of such 
reasonable requirements as to mate- 
rialand manner Of execution as ex: 
perience has shown to be necessary, 
and commercial interests require. 


oe A cashier of astate bank 
Statement of inSouth Dakota madea 
Condition. — false report of its assets 
to the Public Examiner 

and was prosecuted. He attempted 
to escape responsibility by the con- 
tention that the legislature had un- 
lawfully delegated its powers to the 
Public Examiner when it provided 
that that official should prescribe 
the form of the report. But the 
court answered that the nature and 
diversity of the banking business is 
such, as to render it practically im- 
possible for the legislature to pre- 
scribe every detail concerning the 
rules and regulations governing the 
administration of that branch of the 
government having supervision over 
banks and that no powers had been 
conferred upon the Public Examiner 
which trenched upon the legislative 
domain. It further pointed out that 
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legislative enactments granting to 
the various superintending officers 
of states and nation, authority to 
prescribe rules in administrative mat- 
ters are very common and have been 
upheld in numerous cases. The re- 
port in question was not attested 
by the signature of two of the direc- 
tors as required by the statute but 
this defect, the court held, did not 
relieve the wrong-doing officer from 
criminal responsibility. 


An interesting forged check 
case has been passed upon 
by the supreme court of 
Tennessee. A purported check pay- 
able to‘'F or bearer’’ with the drawer's 
signature forged, was indorsed in 
the name of F and cashed by a bank 
for a stranger, without identification. 
After passing through several banks 
it was paid by the drawee. The 
forgery was discovered some thirty 
days later and the drawee bank sued 
the bank which first cashed the check 
for thestranger, to recoverthe money. 
The court denies recovery, applying 
the general rule that a bank is bound 
to know the genuine signatures of its 
customers and cannot recover money 
paid on a forgery thereof. The court 
refuses tohold the bank which cashed 
the check negligent in taking it from 
a stranger without identification say- 
ingitis not necessary that the holder 
of a bearer check be identified. An 
earlier decision of the court in an- 
other case where a bank which paid 
a forged ‘‘order’’ check to a bank 
which had cashed the check for a 
stranger without identification, giving 
a right of recovery to the payor 
bank, is distinguished from the pres- 


Forged 
Check. 
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ent case, for there the bank was 
negligent in cashing the check with- 
out identification. The court says 
that if it had that case to decide 
Over again, it would decide differently 
and would deny recovery to the 
payor bank even in such case. An- 
other distinction between that case 
and the present is that in the former, 
payment of the forged check was 
made directly to the negligent cash- 
ing bank, while in the present, pay- 
ment was made to a subsequent 
bank. The court holds that under 
the Negotiable Instruments Law, the 
indorsement of the first bank was 
not a warranty of genuineness to 
the drawee, but only to subsequent 
holders in due course, so that even 
if there was a right of action to re- 
cover the money paid, it would not 
lie against the remote indorsing 


bank, but only against the imme- 
diate bank which received payment. 


The Supreme Court of Ten- 
nessee, in a case which we 
publish in this number, up- 
holds the right of a customer to stop 
payment of his check before the bank 
has certified it, and to collect the 
amount with interest from the bank, 
if it pays the check contrary to the 
stop order. If the bank can show 
that its payment has been made to 
a*holder in due course, it can charge 
the amount to its customer, although 
it has disobeyed his instructions. 
This was so held in Unaka National 
Bank v. Butler, decided by the 
same court, and published in the 
JOURNAL for September of this year. 
But unless the bank can show that 
the holder had a valid claim on the 


Stopped 
Check. 
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check against the drawer, the ban 

will be liable to its depositor for the 
amount of the unauthorized pa, 

ment, 

The several instances which have 
come before the Supreme Court of 
Tennessee, where banks have paid 
checks in disregard of stop-payment 
orders from their customers would 
seem to indicate the existence tosome 
extent of a belief in Tennessee bank 
circles that a customer has no right 
to order payment of his check stop- 
ped. While this is true in Illinois, 
and those states where a check is an 
assignment to the payee before ac 
ceptance, it is not true in Tennessee 
where the rule of the Negotiable In- 
struments Law prevails that ‘a 
check of itself does not operate asan 
assignment of any part of the funds 
to the credit of the drawer with the 
bank, and the bank is not liable to 
the holder, unless and until it accepts 
or certifies the check.” It is very un- 
safe for a bank to disregard a stop or- 
der and pay astopped check. Ofcourse 
it occasionally happens by mistake, 
but no bank (except where a check 
is an assignment before acceptance 
and the bank is liable upon it to a 
bona fide holder) should wilfully 
ignore a stop order, for it can only 
protect its payment contrary to in- 
structions, in those cases where the 
holder receiving payment has a valid 
title to the check enforceable against 
the drawer. The case of Pease & 
Dwyer Co. against the State National 
Bank, in which the bank is compelled 
to pay $600 and interest to its de- 
positor, which amount it had pre- 
viously paid out upon his check to a 
holder, disregarding and ignoring its 
depositor’s instruction not to pay, 
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should be read carefully by all Ten- 
nessee bankers who have any doubt 
upon the point concerning the bank’s 
right, or absence of right, to make 
payment of a customer's check after 
he has ordered it not to do so; and 
this case should be read in connec- 
tion with Unaka National Bank v 
Butler, published in our September 
number. 


We publish the decision of 
the New York Supreme 
Court at a trial term in 
Kings County to theeffect thata note, 
in the hands of a holderin due course, 
is free from the defense of usury 
which might be available between 
prior parties. This. is contrary to 
what has been heretofore held in the 
state in one or two cases since the 
enactment of the Negotiable Instru- 
ments Law. 

Before the enactment of this law, 
the New York rule was that an in- 
strument made absolutely void by 
the usury statute, was a nullity even 
in the hands of a bona fide holder 
for value. Then came the Negotia- 
ble Instruments Law which enacted 
that ‘‘a holder in due course holds 
the instrument free from any defect 
of title of prior parties and free from 
defenses available to the prior parties 
among themselves and may enforce 
payment of the instrument for the 
full amount thereof, against all par- 
ties liable thereon.’’ The law also 
provides that a holder in due course 
is one who has taken the instrument 
without “notice of any infirmity in 
the instrument or defect in the title 
of the person negotiating it,’’ and 
that the title of a person negotia- 
ting the instrument is defective 


Defense 
of Usury. 
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‘‘when he obtained the instrument 
* * * for an illegal consideration”’ 
etc. As usury is an illegal considera- 
tion, this would seemto sweep away 
the defense of usury against a holder 
in due course which existed under the 
common law rule; and it has been 
so decided by the Supreme Court of 
the District of Columbia in a case 
arising under the Negotiable Instru- 
ments Law in the district. 

But the Appellate Division of the 
New York Supreme Court, Second 
Department,* decided in 1901 that 
the Negotiable Instruments Law did 
nor change or affect the rule that a 
usurious note is not enforceable .by 
the transferee, even though the latter 
has no knowledge of the usurious 
character of the transaction and this 
decision was followed in 1904 by the 
New York City Court, at trial termt 
which held itself bound by the Appel- 
late Term decision. Now, as will be 
noted by thedecision of the Supreme 
Court at Trial Term in Kings 
County} a contrary decision is 
made, that a holder for value in due 
course of a note tainted with usury, 
takes the note ‘‘free from any defen- 
ses available to prior parties among 
themselves ’’ because of the rule of 
the Negotiable Instruments Law. 

This indicates a conflict of decision 
upon the question among the inferior 
New York tribunals. The question 
has not as yet been passed upon by 
the New York Court of Appeals. 
When it does come before the court 
of last resort we believe it will be 
held that the Negotiable Instruments 
Law sweeps away the defense of usury 

* Strickland v. Henry, 66 App. Div. 23. 

+ Simpson v. Hefter, 21 B. L. J., 408. 


{ Broadway Trust Co. v. Manheim, at page 
867 this number. 
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so far as holders in due course are 
concerned. 


Railway companies very 
frequently suffer from the 
ignorance of law upon the 
part of their freight officers 
andclerks at different stations; espec- 
ially should such agents be familiar 
with the law governing shipping docu- 
ments and bills of lading and the duties 
and obligations of railway carriers 
thereunder. Takethe caseof a bill of 
lading to shipper's order, which con- 
tains some memorandum to notify a 
particular person at the point of 
destination of the goods. Goods 


Bill of 
Lading to 
Shipper’s 

Order. 


covered by such a bill should not be 
delivered without production and 
surrender of the bill, as that is the 
document which represents the right 
to the property; yet this important 
fact is often ignored and delivery 


made without such surrender, with 
the result, in many cases, that the 
railway company has to pay dama- 
ges for wrongful delivery. Such a 
case is published in this number and 
we have reported many similar cases 
in the past. 


We publish in full in this 
number the opinion of 
the appellate division, 
third department, of the 
New York supreme court (to which 
we referred in the Uctober Journal) 
deciding the absolute right of a stock- 
holder of a corporation, under sec- 
tion 29 of the New York Stock Cor- 
poration Law, to an inspection of 
the stock-book. With regard to the 
general business books of the cor- 
poration the inspection is subject to 
the discretion of the court, to grant 


Inspection 
of Stock 
Books. 
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or refuse, according to the motive 
of the stockholder but, as decided. 
the stockbook is subject to a stock- 
holder's inspection irrespective of the 
purpose for which he desires it. A 
few months ago we published a de- 
cision granting the stockholder of a 
national bank in New York City, a 
right to inspect the stock book and 
to make a copy of the stock list, 
although the purpose for which he 
desired the list, was to use it in his 
business as a stockbroker. The de- 
cision now published makes clear the 
distinction between the stock book, 
and the general business books of a 
corporation, with reference to the 
right of inspection, it being an ab- 
solute right in the former case, and 
a right, subject to discretion of the 
court in the latter. 


The United States has 
entered the list of the 
world’s rice producing 
and exporting coun- 
tries. Figures compiled by the De- 
partment of Commerce aud Labor 
through its Bureau of Statistics 
show that exports of rice to Cuba 
alonein the fiscal year 1905 amounted 
to 34,976,414 pounds, against 6938,- 
983 pounds in the preceding year, 
the value of rice exported to Cuba 
being $993,819 in 1905, against 
$19,985 in 1904. The total value 
of rice of domestic production ship 
ped out of the country in the fiscal 
year 1905, including that to the 
noncontiguous territory of the United 
States, was $5,361,641, against 
$667,387 in 1900 and $16,454 in 
1895. Meantime the imports of rice 
have fallen from practically $4,000,- 
000 in 1899 to $2,000,000 in 1905, 
and for the first time in the history 
of our commerce rice exports exceed 
in value the rice imports. 


Production 
of Rice in 
United States 
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LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


IV. NEGOTIATION (Conrinuep), 


1. NEGOTIATION TO PAYEE. 
2. NEGOTIATION BY AGENT OR TRUS- 
TEE. 


3. NEGOTIATION 
BANK. 


By CUSTOMER TO 


— — 


i* the last number we treated of 
the negotiation of order checks 
and presented the following sub- 

jects: Place of indorsement; Entire 

check must go with indorsement; 

Negotiation through stipulated chan- 

nels; Indorsement by partners and 

by joint payees. In this number we 
continue the subject of Negotiation 
of Order Checks. 

NEGOTIATION TO PAYEE. 

Quite generally the payee of acheck 
is the one to whom it is first deliver- 
ed, and negotiation does not take 
place until the latter passes it away 
for value. As between drawer and 
payee the check is open to defenses 
by the former against the latter. But 
there are cases in which a check may 
be negotiated to the payee so that 
he will become a bona fide holder, 
or a holder in due course, entitled to 


enforce payment from the drawer, in 
case the bank does not pay the 
check, free from any defense the lat- 
ter may have For example, A and 
B are both indebted to C. A draws 
his check payable to C and delivers 
it to B to hand to C in payment of 
A’s debt. B however negotiates the 
check to C in payment of his own 
debt, or for cash advanced. It has 
been held in such a case that C isa 
holder in due course of the check 
from B and although C has received 
payment of A’s check, it has been 
for B’s debt, while A’s debt remains 
unpaid and C can still recover it 
from A. Such a ruling was made by 
the Supreme Court of Massachusetts* 
where a check payable to the Boston 
Steel & Iron Co. was handed by the 
drawer to her husband to be deliver- 
ed by him to the steel company in 
payment of a debt to become due 
from the drawer of the check to the 
payee, and the husband fraudulently 
handed the check to the payee in 
payment of his own debt to the lat- 
ter and it was accepted by the payee 


Boston Steel Co. v. Steurer, 20 B. L. J, 458 
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in good faith in payment of that 
debt. The court held that the payee 
of the check was a bona fide pur- 
chaser for value, without notice, and 
the drawer could not set up her hus- 
band’s fraud in defense of the check, 
nor maintain an action for money 
had and received after payment of 
it on discovering the fraud. 

But there are cases which take a 
contrary view, namely, that where a 
check is offered to the payee by one 
other than the drawer, the form of 
the check is notice to the payee that 
the drawer has, or may have, some 
interest therein and the payee will 
cash it for the holder, or take it 
from him, at his peril. Thus in a 
case recently decided in Arkansas,* 
one Kuder drew a check upon a bank 
in Kansas, payable to the Citizens 
Bank at Harrison, Arkansas, which 
he delivered to one Cole to have the 
payee bank collect the check for him. 
Cole deposited the check with the 
payee bank to his own credit and 
withdrew the proceeds. Thecourt held 
that the form of the check was notice 
to the bank that the drawer, Kuder, 
had an interest therein, and the bank 
should not have turned over the 
proceeds of the check to Cole, or to 
any one else without an order from 
Kuder. 

Also in a case decided by the New 
York Court of Appealst a depositor 
drew his check on his bank for 
$5,000 payable to the order of a 
trust company, his intention being 
to transfer the deposit from one in- 
stitution to the other. He entrusted 
the check to his confidential clerk 
with verbal directions to deposit it 


* Kuder v. Greene, B. L. J. Feb. 1905, p. 110. 
+ Sims v. U. S. Trust Co., 103 N. Y. 472. 
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to his credit with the trust company 
The clerk disobeyed instructions and 
took from the trust company its 
certificate of deposit payable to the 
order of the clerk as trustee for the 
depositor. Shortly afterwards the 
clerk drew out and converted the 
money. The court held that the 
check drawn to the order of the 
trust company imported ownership 
of the money by the drawer and his 
desire that the custody of the money 
should be transferred from the bank 
on which the check was drawn to 
the trust company. This did not 
warrant the trust company in sup- 
posing that the drawer intended to 
pay the $5,000 to the holder of the 
check or place him for any purpose 
in possession of the fund. 

Which is the correct view in the 
case of a check drawn by A payable 
to order of B and in the possession 
of C? Can the holder negotiate it 
to the payee so that the latter will 
hold it free from any defense of the 
drawer; or will the payee to whom 
the check is sought to be negotiated 
by the holder, either in payment of 
the latter’s debt or in exchange for 
cash or some other value given by 
payee to holder, be charged with 
notice or put on inquiry that the 
drawer has title or interest in the 
proceeds of the check? People every 
day are purchasing checks from the 
drawers thereof for the purpose of 
remitting to a creditor in payment 
of some debt. Sometimes thesechecks 
are made payable to the purchasers 
and indorsed by them to their credi- 
tors; but very often indeed the pur- 
chaser of a check or draft will have it 
made payable direct to the creditor 
without his name appearing upon it 





THE LAW OF BANK CHECKS. 


at all. Can it be possible that in all 
such cases, the payee, from the 
form of the check, is charged with 
notice that the check is not, or 
may not be, the property of the re- 
mitter and its proceeds not applica- 
ble to payment of his debt, but that 
the drawer has, or may have, some 
interest therein, concerning which the 
payee must ascertain before feeling 
safe in applying the proceeds upon 
the remitter’s debt, or advancing 
value for the remitter’s account, in 
exchange for the check. In the Mas- 
sachusetts case to which we have re- 
ferred the court, referring to certain 
English cases wherein the opinion 
was at one time expressed (but the 
point not decided) that a payee 
could not be a bona fide holder, said 
that in those casesthe court did not 
“seem to have taken into considera- 
tion the practice of a check being 
procured, drawn by another, to be 
used in paying a debt due from the 
person procuring the check to the 
person to whom the debtor has had 
the check made payable. The prac- 
tice is recognized in the case of for- 
eign bills of exchange, and the per- 
son procuring the bill is known tech- 
nically as the ‘remitter’ of it;’’ and 
the court refers to other English 
cases where it was held that the 
payee of a foreign bill, who took it 
from the remitter of it for value, was 
a bona fide purchaser for value, and 
to another case where this rule was 
applied in case of a check. 

There is an apparent conflict{of au- 
thority upon this question. We think 
the better ruleis the one which favors 
free negotiability to the payee. If 
the drawer of a check to a specified 
payee which is delivered to one other 
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than the payee, desires that other to 
use the check with the payee for the 
drawer’s own benefit, he should so 
specify in the check as ‘‘in payment 
of my debt” to the payee, or “for 
deposit to my credit in account "’ or 
“for collection and credit to my ac- 
count.’”’ But where the check is 
simply made payable without any 
such qualifying words indicating the 
drawer’s continued title or interest 
in the money represented by the 
check, we think the presumption 
should prevail that it was given to 
the holder for value and that the 
latter has the right to negotiate it 
to the payee for his own debt or in 
exchange for value given to him. 
NEGOTIATION BY AGENT OR TRUSTEE. 
Whenever a check is made payable 
to a person as agent or trustee, the 
character in which the payee holds, 
according to a majority of the de- 
cisions, makes its negotiation by 
him to another in payment of his 
private debt, subject to the rights 
which the beneficiary may have in 
the fund. In other words it puts the 
person taking such check for the 
agent’s private debt upon inquiry as 
to his right to use it in this manner, 
In the article upon ‘Signature by 
Agent’’ we cited many cases where 
checks, signed by persons as agent 
or trustee and delivered in payment 
of the private debt of such agent or 
trustee, put the taker upon inquiry, 
showing that a majority of the de- 
cisions so hold, while a minority are 
to the effect that the word ‘‘agent,”’ 
or the like, is not alone sufficient to 
impart notice or disturb the pre- 
sumption of personal ownership by 
the maker of the check. The. same 
thing is true where a check is made 
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Payable to a person as agent or 
trustee and he indorses it away in 
that character in payment of his 
private debt. 

Where a check payable to a per- 
son as agent or trustee, is not ne- 
gotiated by him to his personal 
creditor in payment of his private 
debt, or to another for use in the 
private affairs of the agent or trus- 
tee, but is negotiated or sold for 
cash or other value without any in- 
dication whether the consideration 
received is for the personal benefit 
of the agent or to be devoted by 
him to the estate or trust which he 
purports to represent, the decisions 
are in wider conflict upon the ques- 
tion whether the purchaser takes en- 
forceable title free from equities, or 
whether he is charged with notice. 
For example in a case before the 
Supreme Court of Iowa* a bank pur- 
chased from the payee a note made 
payable to the latter as trustee. It 
did make some inquiry before pur- 
chasing, but learned nothing to dis- 
credit the note in the payee’s hands. 
But when it brought an action to 
enforce the note it was met with the 
defense of fraud and that the bank 
was not an innocent holder. The 
court held that while the authorities 
are not entirely uniform, the pre- 
vailing view is that the word ‘‘trus 
tee’’ attached to the name of the 
payee, is simply descriptive of the 
person and does not affect the ne- 
gotiability of the instrument by 
carrying notice that some person 
other than the named payee, is in- 
terested in the proceeds, thereby 
making the note uncertain with res- 
pect to the payee. Hence it declared 


* Central State Bank v. Spurlin, 17 B.L.J. 455. 
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the note was negotiable by the in- 
dividual named as payee, and oné 
purchasing from him was not put 
upon inquiry by reason of the suffix 
“‘trustee.”’ From the opinion of the 
court we quote the following: 


‘‘The pivotal question to be dete: 
mined is, was this note negotiable ° 
When a conclusion is reached upon 
this point, all of the other matters 
argued can be disposed of readily 
The claim is that the payee of the 
note was not certain; that the word 
‘trustee,’ following his name, makes 
it evident that some person other 
than Fitzgerald was interested in the 
note, as payee, and because of this 
the negotiability of the instrument 
was destroyed. Ifthe word ‘trustee’ 
is to be construed as mere matter of 
description, then Fitzgerald would 
have a right of action on it in his 
own name, andits negotiability would 
not be affected. Mr. Daniel in his 
work on Negotiable Instruments ( vol- 
ume 1, sec. 415), says: ‘If a note 
be payable to an individual, with the 
mere suffix of his official character, 
such suffix will be regarded as des- 
scriptio personae, and the individual 
is the payee.’ This is universally ad- 
mitted with relation to such words as 
‘agent,’ ‘president’ and ‘executor.’ 
As to the title ‘cashier,’ commercial 
usage has so altered the rule that 
the bank may sue thereon, and its 
possession of the note will, alone, be 
sufficient evidence of title.’ Id. sec. 
1189. For some reason that does 
not seem to us quite clear, the au- 
thorities are not altogether in har- 
mony as to the effect when the word 
‘trustee’ is added to the payee’s 
name. The use of the suffix ‘agent’ 
or ‘executor’ indicates, as well as 
the word ‘trustee,’ that some person 
other than the named payee, is equit- 
ably interested in the proceeds of the 
note So this reason is not sufficient 
for holding that negotiability is de- 
stroyed, and no other has been ad- 
vanced or occurs to us. In a well- 
considered case, the Court of Chancery 
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Appeals of Tennessee, after noting the 
conflict of authority, thus concludes; 
‘We take it, the decided weight of au- 
thority, and, it seems to us, of sound 
reason, supports the position that the 
addition of the word ‘trustee’ to the 
name of the payee of a note does 
not destroy its negotiability’’ Fox 
v. Trust Co, 37 S. W. 1102. See, 
also, Bush v. Peckard, 3 Har. ( Del.) 
385; Downer v. Read, 17 Minn. 493 
(Gil. 470); Binney v. Plumley, 5 
Vt. 500; Pierce v. Robie, 63 Am. 
Dec. 614.” 

But the contrary has been held in 
several recent cases, not only as to 
the suffix ‘‘trustee’’ but also where 
the instrument has been made pay- 
able to one as ‘“‘attorney.’’ Thus in 
a case before the Supreme Court of 
Alabama decided in June 1904,* where 
a stock certificate was issued to 
“T. H. A. trustee’? and was sold 
by T. H. A. to another, the court 
held that the word ‘“‘trustee’’ writ- 
ten in the face of the certificate was 
sufficient to put a purchaser of the 
stock on notice as to how the stock 
was held and the purchaser was not 
entitled to a transfer of the stock as 
against the beneficiary. 

So in a case before the Supreme 
Court of Appeals of West Virginia + 
where a negotiable note was made 
payable to ‘‘L H. Keenan, Attorney”’ 
and was negotiated for value by 
Keenan, the court held that the 
sufhx ‘‘attorney”’ indicated an inter- 
est in the note by other parties and 
put the purchaser upon inquiry as 
to their rights, and the right of the 
payee to sell the note. In discussing 
the question the court said: 

“Does the word attorney detract 
from its negotiability? If it dero- 


* Johnson v. Amberson, 21 B. L. J. 754. 


+ Hazeltine v. Keenan, 21 B. L. J. 257, 
cided in 1904. 
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gates from its currency or negotia- 
bility; if one buying it is by that 
word warned of the rights of others 
and is put on notice of their rights, 
and therefore cannot say he is a 
holder without notice of defect of 
right in the indorser, then the note 
cannot be negotiable.’’ The court 
cited decisions in which the indorsees 
of notes payable to one as “‘trustee”’ 
‘guardian” etc., being words sug- 
gesting rights in others, had been 
held put on inquiry, and where, the 
transfer having been in violation of 
the trust the indorsees had suffered 
the consequences, and it said: ‘‘An 
attorney at law or in fact is but an 
agent. He cannot sell his client’s 
paper, especially as did the party in 
this case for his own private use. 
The party might collect from the 
debtor but not sell.”’ 

In a Wisconsin case* a note owned 
by a corporation was made pay- 
able to the order of “J. F. S. 
treasurer or his successor.’’ The 
treasurer indorsed and sold the note 
to another, partly in satisfaction of 
his individual debt and partly for 
cash paid to him by the purchaser. 
The court said that the note upon 
its face showed that it was held by 
the treasurer in a_ representative 
capacity merely. Had it been pay- 
able to “the order of J. F. S. Treas.” 
without more, it might be claimed, 
perhaps, that the word ‘‘Treas.”’ 
was a word of description only; but 
the word “ treas.’’ followed by the 
words ‘‘or his successor’’ showed 
beyond cavil that the treasurer held 
it in a representative capacity only. 
These words put the purchaser upon 
inquiry as to the treasurer’s title, 

* Wis. Yearly Meeting of Free-Will Baptists 
v. Babler, 19 B. L. J. 784. 





836 THE BANKING 


especially when it appeared that he 
was expecting to pay for it in part 
by a discharge of the treasurer’s 
private indebtedness. The court fur- 
ther said: ‘‘ Had it been shown that 
the treasurer was in the habit of 
selling and transferring securities of 
the corporation with the express or 
implied consent of the trustees, or 
that the selling of securities was a 
part of the ordinary business of the 
corporation, and that such business 
had been placed in the hands of the 
treasurer, although without by-law 
or formal action, the corporation 
might, perhaps, be bound by the act 
of the treasurer; but no such state 
of facts was shown.” 

These cases indicate a deplorable 
conflict of authority upon the ques- 
tion whether, when a note or check 
is made payable to a person as 
agent or trustee, such or like words 
carry notice to a purchaser so as to 
put him on inquiry. The great 
weight of authority is to the effect 
that one who takes such an instru- 
ment from the agent or trustee in 
payment of the latter’s private debt, 
does so at his peril; but where the 
negotiation is for cash or for other 
value in exchange, without appa- 
rently being a personal transaction 
of the negotiator, the decisions are 
very conflicting. 

The Negotiable Instruments Law 
contains the following provision : 


“Where an instrument is drawn or 
indorsed to a person as cashier or 
other fiscal officer of a bank or cor- 
poration, it is deemed prima facie 
to be payable to the bank or cor- 
poration of which he is such officer; 
and may be negotiated, by either 
the indorsement of the bank or cor- 
poration, or the indorsement of the 
officer.” 
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Under this, a check payable to ; 
man as ‘‘treasurer’’ indicates prima 
facie that the corporation is th 
owner and payee of the money, and 
while it may be indorsed either ix 
the name of the corporation, or by 
the officer, clearly it could not b: 
given for his private debt without 
putting the purchaser on inquiry; 
whether or not it could be negotiat 
ed by his indorsement in exchange 
for value received where the transac- 
tion did not indicate whether the 
value was received in behalf of the 
corporation or for the personal bene- 
fit of the .officer, is left unsettled. 
NEGOTIATION BY CUSTOMER TO BANK. 


Following the important subject 
last above treated, comes the ques- 
tion whether a bank is safe in re- 
ceiving on deposit from its customer, 
to the credit of his personal account, 
checks made payable to the latter 
in a representative capacity and 
then allowing him to check out the 
deposit by means of his individual 
checks. This subject is too exten. 
sive for insertion here and will be 
considered at length in the following 
number. 

But there is one transaction be- 
tween bank and customer that may 
be here mentioned, namely, the cash- 
ing of a check made payable to a 
customer, not in a representative 
capacity but individually, by deliver- 
ing the money over the counter, as 
distinguished from receiving the check 
on deposit and placing it to the 
credit of his account and requiring 
the customer to draw his own check 
in order to obtain the money. 

A Wisconsin case decided a few 
years ago* illustrates the risk which 


* Goff v. Stoughton State Bank, & B. L. J. 359- 
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a bank may incur by cashing a 
check on another bank for a custo- 
mer, instead of running it through 
his deposit account. In that case the 
customer sued the bank for the 
amount of a draft which he claimed 
he had handed through the wicket 
in his bank book and requested that 
his book be balanced, no credit for 
which appeared in the book. The 
cashier claimed that the customer 
handed the draft to him without the 
book, requesting the cash, which 
was given him. The customer denied 
that he had received such cash. The 
itemdid not appear in the customer’s 
account on the bank's books nor, as 
said, in his pass book. The case 
was clearly one of a conflict of testi- 
mony between cashier and customer. 
The jury found a verdict against the 
bank and the Supreme Court refused 
to disturb the verdict. It said the 
action was brought by the seller of 
a negotiable instrument against the 
purchaser to recover the purchase 
price. The burden of proving pay- 
ment was on the purchaser. If the 
customer had sold any ordinary 
article of personal property to the 
bank, the burden of proving pay- 
ment would certainly be upon the 
latter and the same rule applied to 
the present case. There was no rea- 
son why there should be any pre- 
sumption that the draft was paid 
for, when sold, any more than in 
case of sale of any other chattel. As 
the bank did not sustain this burden 
of proof, the customer’s word being 
as good as the cashier’s, the loss fell 
on the latter. 

This case illustrates that it is not 
good banking practice to cash paper 
over the counter for a customer, 
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but that such paper should be re- 
ceived on deposit and the money 
paid out on the customer's own 
check which is a voucher for the pay- 
ment. Otherwise, should a_ subse- 
quent dispute as to the payment 
arise, the bank is at a disadvantage, 
for while the customer can easily 
prove the receipt of the draft by the 
bank—the paper itself furnishing evi- 
dence of the transfer—the bank has 
no record evidence of the money 
paid. If the customer claims that 
he deposited the draft and that it 
was not entered in his account, the 
story is a plausible one and would 
have greater weight with the jury 
than the bank’s contrary statement 
that it had cashed the check with- 
out book entry, as this latter pro- 
ceeding seems anomalous, where the 
customer carries a regular account 
with the bank; besides the burden 
of proving payment for the draft 
is on the bank. Especially would 
the bank’s troubles be increased, 
even in case of an honest customer, 
should the latter die, for his admin- 
istrator might learn that the draft 
had been an asset transferred to the 
bank, and, discovering no evidence 
of return value, would be compelled 
to call the bank to account; and 
the bank, in this event, would be 
under even greater difficulty in prov- 
ing payment. 

This situation has been a matter 
of serious consideration by some 
bankers. It is said to be often im- 
practicable to run_ such _ items 
through the deposit account, instead 
of cashing them on the spot. 

For example the customer of a 
bank comes in, in a hurry, with a 
draft payable to his order for which 
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he asks cash. He has not his pass 
book with him and to procure it, 
fill out a deposit slip and draw a 
check, would consume too much 
valuable time. He wants the cash 
as quickly as if he presented a hun- 
dred dollar bill to exchange for 
tens. Frequently in such circum- 
stances to refuse cash and insist 
upon a check being drawn, would be 
to offend the customer. One cashier 
of a bank in New York City, who 
has given no little thought to this 
very subject, has had a stamp made 
bearing the word ‘‘cashed,’’ which is 
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impressed upon all paper cashed fo: 
customers as distinguished from be 
ing deposited. Proven to be the 
custom of a bank to mark paper so 
purchased with this stamp, it would 
negative the subsequent claim of a 
customer that he had deposited the 
paper and never received credit for 
it. But, whenever practicable, the 
better course undoubtedly is to re- 
quire paper presented by a customer 
with request for cash, to be deposited 
in the regular way and check against 
same drawn. 
(Continued in next number.) 


THE DUTIES OF A CORPORATION DIRECTOR. 


At a recent meeting of the Philadel- 
phia Chapter, American Institute of 
Bank Clerks, held in the Assembly 
Room, 1414 Arch Street, Mr. George 
Stevenson, of the firm of Sailor & 
Stevenson, in speaking of ‘‘What Are 
‘and What Are Not the Duties of a 
Corporation Director,” amongst oth- 
er things, said: 

‘“‘A director of a corporation fully 
discharges his duty when he attends 
regularly the meetings of the Board 
and such committees as he may be 
appointed to; when he keeps himself 
as much as is possible in touch with 
the general trend of the business; 
when he studies as far as he can the 
best interests of the corporation, and 
strives to have an intelligent opinion 
on matters coming before the board 
and committees and to express it at 
the proper time and in the proper 
manner. While having confidence in 
theintegrity and ability of the execu- 
tive officers, he is not to accept their 
suggestions or approve their actions 


when such do not conform to what, 
in his judgment, is right and proper. 

“A director is notexpected to have 
the same supervision of or acquaint- 
ance with the business of the cor- 
poration as the paid officers, much 
less of the clerks and other employees. 
These are the executives of the busi- 
ness; they are supposed to be pres- 
ent and in touch with the busiress 
every day and all day. A director 
usually can only control] or direct 
the general policy of the corporation, 
not theincidentals. He can generally 
only pass upon such matters as are 
presented to him by the executive 
officers. It is impossible for him, es- 
pecially in a large business corpora- 
tion, to do more than this. His 
board meets, we will say, once a 
week. He is usually a man who has 
large business operations of his own 
to look after, as these are the kind 
of men most valuable as directors 
and most sought after for their ex- 
perience and ability.”’ 
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A> interesting question has come 
out of the West, concerning the suf- 
ficiency of presentment .and demand 
by a notary of a number of checks 
uj) on a country bank, not singly one 
after another, but all together or col- 
lectively, as justifying the separate 
protest of each check where, although 
the credit against thechecks was good, 
the bank was caught temporarily 
short of cash funds and refused pay- 
ment of the entire lot. The conten- 
tion of the defaulting bank which pro- 
vided itself with the necessary funds 
the following day, as we understand, 
is that, as the checks were not pre- 
sented separately or singly, but all 
together, and one demand made for 
payment of the entire lot, there was 
no legal demand upon each check 
which justified its separate protest; 
hence it was not legally liable for the 
protest fees. 

The JOURNAL has been requested to 
unravel this legal tangle and state the 
rights ofthe respective parties in such 
a case. 

From the facts as stated, it appears 
that the defaulting bank made a list 
of the checks before returning them, 
and afterwards made the claim that 
it had funds sufficient to pay some 
of the checks had they been separately 
presented ; which claim the present- 
ing bank answers by saying that it 
was not incumbent upon it to give 
preference to one check over another 
by separate presentment of one be- 
fore another, but that it had the right 
to present all the checks together, en 


masse, and if the drawee bank was 
willing and able to pay some of the 
checks, it was incumbent upon it to 
pick out which ones it would pay and 
reject those it was unable to pay. 
In our view, the law does not re- 
quire the agent, holding for collec- 
tion separate checks of A B and C, 
payable by a bank, whether such de- 
mands are held for collection for one 
owner, or for different owners, to 
single out and present and demand 
payment, one at a time, one before 
another, thereby giving preference in 
presentment of one over another, 
but all being due and payable, it is 
his right and duty, in the exercise 
of equal diligence for all, to present 
the entire number of demands which 
he holds, collectively, and in one 
voice demand their payment; and it 
is thereupon incumbent upon the 
bank of payment, if it cannot or will 
not pay all, to itself single out which 
it will pay, and which it will dishonor; 
and if it refuses some, or all, there 
has been a sufficient presentment 
and demand upon each item refused, 
to justify the separate protest of 
each such item for non-payment, 
Each check so presented, though col- 
lectively, is in itself a separate de- 
mand and the refusal of payment 
justifies a separate protest, especially 
where the drawee bank examines and 
lists each one separately, before re- 
turningthem unpaid. In such a case, 
the drawee bank is at fault for not 
being prepared to honor, according 
to its contract with its several de- 
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positors, their respective checks upon 
demand, and the law will not per- 
mit it to justify its refusal to pay 
such demands, because a number 
have been presented to it collectively 
and their payment demanded, in- 
stead of one at a time. 

We know of no recently decided 
case dealing with such a situation 
for it is rare indeed, at the present 
day, that a solvent bank will allow 
its reserve to run so low as to have 
to make default in the payment of 
good current demands upon it; but 
there is authority for the view we 
have expressed in the law which was 
developed from the practice of present- 
ment and demand of state bank cur- 
rency in first half of the last century. 

It was not infrequent in those 
days for the holder of a package of 
$500, $1,000 or more of state bank 
bills, to present them collectively at 
the counter of the issuing bank and 
demand specie, with which demand 
the bank, often, was not prepared to 
immediately comply and would re- 
sort to various evasions and sub- 
terfuges to gain time, among other 
things claiming the right to have 
one bill presented at a time, separ- 
ately and singly, and further, in 
cases of collective presentment, claim- 
ing the right to pay onebillat a time. 
Such a process, involving the exam- 
ination of each bill separately, and 
the counting out of coin in as small 
denominations as possible to pay 
that bill, resulted in great delay, as 
it would take the entire banking day 
to pay and redeem less than a thous- 
and dollars by this method. By 
such evasions, it was sought to es- 
cape the penalties for non-redemp- 
tion upon demand. 
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Growing out of this, the courts es 
tablished as a rule of the common 
law, and it was in some states pro. 
vided by statute, that the holder oi 
a package of bank bills had a right 
to demand the whole at once, and 
the bank was bound to pay the 
whole at once. It may be of inter- 
est to refer briefly to some of the 
old cases. 

The earliest reported case of this 
kind was decided by the Circuit 
Court of the United States in 1821, 
being an action by the Suffolk Bank 
against the Lincoln Bank* to re- 
cover $3,000, together with addi- 
tional damages of two per cent. a 
month, authorized by the laws of 
Massachusetts in cases where any 
bank should refuse or neglect to pay 
its bank bills in specie on demand. 
It appeared that a runner of the 
Suffolk Bank presented at the Lin- 
coln Bank, at Bath, soon after the 
opening hour, $3,000 of the latter’s 
bills. He refused a tender of the 
amount in bills of other banks, in- 
cluding some of the Suffolk Bank’s 
bills, and demanded specie. The cash- 
ier then commenced to count out 
small pieces of silver change. It oc- 
cupied him until near the closing 
hour to count in this way about 
$500. He tendered no gold and no 
silver of a larger denomination than 
one quarter of a dollar, and no more 
of that than would have amounted 
in the whole to $1,000, which could 
not have been counted at the rate 
the cashier was counting, within the 
bank hours of the day, which were 
from 9 a. m. to 1 p. m. The runner 
offered to take the specie at the 
count of the bank, but the cashier 


+ Reported, 3 Mason's Reports, 1. 
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declined to so deliver it, and the 
runner, being unable to procure the 
specie, left the bank with his bills a 
short time before the closing hour. 
The Suffolk Bank treated these facts 
as a case of refusal or neglect to 
pay the bills, commenced the action, 
and was awarded a verdict with the 
two per cent. damages. In thecourse 
of the opinion, Judge Story said: 

‘‘What seems decisive in the case is, 
that in point of fact, no tender was 
made of the amount of the bills. The 
demand was of the whole amount of 
$3,000; there was no count of any 
specie even to the amount of $1,000. 
It has been intimated that each bank- 
bill should have been separately pre- 
sented for payment and separately 
paid. But there is no foundation in 
law for that suggestion. The holder 
had the right to demand the whole 
at once as an aggregate sum, and 
the bank was bound to pay the whole. 
Then, as there was a due demand, 
and no money to the amount paid, 
or tendered in payment, what ground 
can there be to say that the bank 
has not refused or neglected payment 
of its bills ?”’ 

In 1860 a case came before the Su- 
preme Court of [llinois,* where a no- 
tary presented a $500 package of bills 
to the Reapers Bank and demanded 
redemption in specie. The president 
offered to redeem the bills one by one, 
separately, but refused to redeem the 
package as one obligation, and there- 
upon the notary protested the pack- 
age for non-redemption. The Illinois 
statute provided that “the party 
presenting shall not be required to 
present or receive payment for each 
bill separately, but the whole amount 
presented shall be treated as though 
it were a single obligation for that 
amount.” The court held the uniform 


Reapers Bank v. Willard, 24 Ill. 433. 
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custom in all well-regulated banks 
was to redeem bills presented together 
as a single obligation, and this was 
also the common-law rule, independ- 
ent of the statute. 

In an earlier Michigan case,* where 
a number of notes were presented 
collectively, instead of redeeming the 
whole at once, the bank officer picked 
up one bill at a time, examined it, 
stepped back to a table, picked up 
the requisite amount ofcoin and paid 
it over to the bill-holder, thus redeem- 
ing the notes, one by one, until the 
close of banking hours, and then re- 
fused to redeem any more that day. 
The bank refused to employ more 
than one person in making redemp- 
tion. It was held, the course of the 
bank was evasive and tantamount to 
a refusal to redeem. 

In the cases we have cited, the law 
was established and recognized that 
the holder of a package of bank notes 
not only had the right to demand 
payment of the whole collectively, but 
the bank must pay the whole as a 
unit. The reason underlying this lat- 
ter requirement was to prevent the 
bank from evading prompt redemp- 
tion by dallying with each bill sepa- 
rately. But another class of cases 
came up which, while not denying the 
right of the holder to make collect- 
ive presentment, declared the right 
of the bank to make separate re- 
demption, such redemption not being 
for purpose of delay, but, in view of 
the fact that silver was then a legal 
tender for only a limited amount, to 
permit the tender of an amount of 
silver in redemption of each bill sepa- 
rately, which would not be legal were 
the entire package of bills regarded 


* People v. Whittemore, 4 Mich. 1; year 1852. 
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as onedebt or obligation ofthe bank. 
The courts so holding were in Michi- 
gan and Missouri. 

In a case before the supreme court 
of Michigan in 1856,* the holder of 
thirty $5 bank notes presented the 
whole thirty at one and the same 
time to the bank of issue and de- 
manded payment. Payment was ten- 
dered in 300 silver half dollars, the 
half dollar being a legal tender at 
that time to the amount of $5. The 
question was as to the sufficiency of 
the tender. If the bills represented 
one debt of $150, the tender was 
not good; if they represented thirty 
separate debts, the tender was good. 
The court held the tender sufficient. 

Ina Missouricase, decided in 1863, + 
a similar question of legality of tender 
was involved, depending upon whether 
each of a large number of bills pre- 
sented at the same time was a sepa- 
rate and distinct demand, or consti- 
tuted one aggregate debt. The same 
decision was rendered that the bank 
had the right to consider each bill 
as a separate and distinct demand. 
It said: “If the debts were consoli- 
dated, then the plaintiff, demanding 
payment, was obliged to demand the 
whole at one and the same time 
and could not demand parts of the 
whole at different times. * * * Can 
it be denied that the plaintiff could 
lawfully have demanded payment of 
one of the notes it held, one day, 
-reserving the rest for the next day? 
* * * Suppose when the notes in 
this case amounting to $53,650 were 
presented for payment, the bank had 
had but $53,000 in coin in its vaults, 


*Strong v. Farmers & Mechanics Bank, 4 
Mich. 350. 

+Boatmens Savings Institution v. Bank of 
Missouri, 33 Mo. 497. 
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and had then produced this coin, and 
in terms offered it to the plaintiff in 
payment of all except thirteen of the 
notes of $50 each, can it be said this 
would not have been a good tender 
as to allexcept the thirteen notes? |! 
good, it is only because the several 
notes were distinct and independent 
debts, and not the whole, one single 
debt. To deny the validity of the 
supposed tender is to deny the well 
settled law that a debtor has the 
right, not only to prefer one credi- 
tor over another, but also to pro- 
vide for one debt to the exclusion of 
another owing to the same creditor. 
In practice, banking institutions for 
the sake of convenience and the dis- 
patch of business, ordinarily pay 
their notes as a unit when presented 
collective y; but the question is not 
whether they may, but whether they 
are bound, thus to pay on such pre- 
sentment. * * * It is the privilege 
of the debtor to pay his debts sepa- 
rately in such media of payment as 
the law makes applicable * * * Cor- 
responding to this privilege o the 
debtor is the right of the creditor to 
demand separate payment of his 
several debts.” 

One justice dissented on the ground 
that the reasoning was not appli- 
cable to bank note currency, which 
was to be regarded as money; that 
a handful of bank notes may be re- 
garded as one sum, just as a bag of 
coin would be; that it was at the 
pleasure of the holder to demand 
them singly, or as one sum, and if 
he demanded the whole at once, it 
was only one debt owing by the 
bank. 

The judicial history we have been 
reviewing shows us that, whatever 
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the difference in the views of the 
different courts as to the right 
of a bank, upon presentment of a 
number of bank notes collectively, to 
redeem them separately, paying some 
and rejecting others, there was no 
difference of view as to the right of 
the holder to present such notes 
collectively, if he chose to do so. 
Such being the right of the holder 
as to bank notes, is there any rea- 
son why it does not exist in the case 
of bank checks? The established 
customs of the clearing houses, an- 
swer that collective presentment of 
a number of checks upon the same 
institution is in daily practice, which 
checks thus presented are, for the 
most part paid by set off and pay- 
ment of balances; those rejected, go- 
ing back to the presenting bank, 
thence to the notary for demand and 
protest. Why then, when a number 
of checks upon the same institution 
are held by a notary for present- 
ment, demand and protest, is not 
their presentment collectively, and 
not one after another, at the count- 
er of the bank equally lawful and 
proper? And if refused payment, 
why is not such collective present- 
ment and demand of payment, a 
sufficient presentment of each check, 
to justify a separate protest? 

In this connection, we must refer 
to another bank note case involving 
the subject of protest. In all the 
cases heretofore referred to the facts 
showed, either no protest at all, of 
the non-redeemed bank notes, or a 
single protest of an entire package, 
as one entire demand or debt. But 
now we must examine a case—the 
only one we can find—where separate 
protests were made of each non- 
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redeemed bank note. This case was 
decided in 1842 by the supreme 
court of Louisiana.* Suit was brought 
against the Bank of Tennessee by 
the holders of a number of the bank’s 
notes amounting to $2078, and for 
interest thereon, and costs of pro- 
test. These notes which were made 
payable at the branch at Somer- 
ville, the record informs us ‘‘were 
there presented, and payment hav- 
ing been duly demanded and refused, 
were each of them protested for non- 
payment.”” The judgment against 
the bank included $306 costs of pro- 
test. The opinion of the court, after 
holding that the principal bank was 
liable for the notes payable by the 
branch, said: 

“Counsel for the bank has next 
contended that, inasmuch as by the 
laws of Tennessee, interest was due 
from demand of payment, and as it 
is not required that such demand 
should be made by a notary, the 
protests were unnecessary, and the 
costs of them should not be allowed; 
and that at all events, it was not 
necessary to make more than one 
protest for all the notes. The ob- 
ject of the protest was not solely to 
secure interest, but also to procure 
evidence of the demand made at the 
place designated in them for pay- 
ment. A notarial protest showing 
such a demand and refusal, while it 
was the most convenient course, af- 
forded to the plaintiffs evidence of 
such a permanent and authentic 
character that we think they were en- 
titled to it. As to the making of a 
separate protest for each note, the 
notary might well and probably 





* Trezevant v. Bank of Tennessee, 1 Robin- 
sen, 465. 
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would have refused to include all the 
notes in a single protest, as he had 
a separate demand to make on each 
note; and as the fees for protesting 
a note are ‘proved to be $2, he would 
perhaps have been entitled to a 
separate charge on each note, even 
had they all been included in the 
sameinstrument of protest. Although 
these costs are considerable, the 
plaintiffs, who have paid them, are 
in our opinion, entitled to a reim- 
bursement.”’ 

Notwithstanding this case seems 
to hold that to make a_ separate 
protest of each note the notary “had 
a separate demand to make on each 
note,’’ we do not think such separ- 
ate demand necessitated demanding 
payment 153 times, upon 153 notes, 
one after the other, in order to make 
153 protests at $2 each, and it is 
doubtful if such a procedure was fol- 


lowed in the reported case, as the 


statement of facts in the record 
simply is that the notes “‘were there 
presented and payment having been 
duly demanded and refused, were 
each of them protested for non-pay- 
ment.’”’ However this may be, we 
think a separate demand is sufficiently 
made upon a number of checks or 
notes, when they are presented all 
together and one demand voiced for 
their payment; and that it is not 
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necessary for the notary to repeat 
over and over again, “I demand 
payment of this” and of this, and oi 
this, etc. The one voiced demand for 
the payment of all of a number o/ 
items presented together, and having 
reference to each and every item pre 
sented is, in our opinion, a sufficient 
ly separate demand of each item to 
justify its separate protest. 

It has been established that collec 
tive presentment is legal; hence sepa- 
rate notice of dishonor of each item 
so collectively presented, would be 
legal and sufficient. Where, in addi- 
tion, protest is made, based upon 
notarial demand of payment, we do 
not see why greater particularity of 
demand is required, in order to make 
protest, than would be required of 
anordinary holder, as a pre requisite 
to separate notice of dishonor of 
each item collectively presented. 

The question above discussed is of 
interest to the banking and notarial 
fraternity. If the experience or views 
of any of the latter are at variance 
with the opinion above expressed, the 
JOURNAL will be glad to continue the 
discussion. The question raised does 
not seem to have arisen and been 
made the subject of judicial discus- 
sion and decision since the days of 
state bank currency. 
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THE USE OF ASSUMED NAMES. 


erage areat liberty to, and often 

do, conduct business under any 

style ofname which they choose to 
assume, except in so far as statutes 
may prohibit or regulate the use of 
such assumed names, provided the 
name assumed does not untruly re- 
present the name of any person, or 
infringe the right of another to the 
exclusive use of a trade name; and 
the contract of an individual, signed 
in an assumed name under which he 
does business, is lawful. 

The obligation of an individual 
who signs a negotiable instrument 
in an assumed nameis thus expressed 
by the Negotiable Instruments Law: 
‘No person is liable on the instru- 
ment whose signature does not ap- 
pear thereon, except as herein other- 
wise expressly provided. But one 
who signs in a trade or assumed 
name will be liable to the same ex- 
tent as if he had signed in his own 
name.”’ 

As illustrative of the regulation or 
restriction of the use of particular 
names and styles we may recall, 
without specification, statutes in 
different states prohibiting the use 
of the word “bank”’ as part of the 
business name of a person or cor- 
poration not authorized to do that 
kind of business; also the use of the 
word “savings” by other than sav- 
ings banks. Again in New York, as 
early as 1833, an act was passed 
making it a misdemeanor for an in- 
dividual to use the words “and Co.’’ 
or ‘and Company” after his name 


where it did not represent an actual 
partner or partners, the object being 
to protect persons from giving credit 
to an individual in the belief, because 
of the fictitious designation, that 
credit was being given to a firm. 
This statute is now section 363 of 
the Penal Code and “it does not ap- 
ply to any case where it is specially 
prescribed by statute that a partner- 
ship name may be continued in use 
by a successor, survivor or other 
person.” 

The frequency with which persons, 
in New York carry on business under 
assumed names, or styles, has led 
to a statute, which was enacted in 
1900, requiring a certificate, duly 
acknowledged, to be filed in all such. 
cases setting forth the assumed name 
under which the business is conducted 
and the true or real name of the per- 
son or persons conducting it, with 
post-office address. Now, if an in- 
dividual or individuals not incorpo- 
rated doing business as Eureka Laun- 
dry or the Jones Lead Company de- 
sire credit, the prospective creditor 
by going to the County Clerk’s office 
in the county where the business is 
conducted, may find on the record 
just who the party or parties con- 
ducting the business are and deter- 
mine as to their responsibility. 

Unless prohibited or regulated by 
statute in any state, the use of an 
assumed name by an individual is 
legal at common law. For example, 
in Crawford v. Collins, 45 Barb. 
269, a man gave a bond to the 
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Union Towing Company, and was 
sued on the bond by Crawford and 
another, who were partners doing 
businessunder that name. The court 
said: ‘The action was properly 
brought in the individual names of 
the plaintiffs; they were the persons 
who composed the firm known as the 
Union Towing Company, the real 
owners of the debt and the legal 
holders of the bond. The parties to 
a co-partnership may give it just 
such names as they please, and all 
contracts, obligations or notes made 
with or given to such firm, maybe 
‘prosecuted in the individual names 
of its members. It is different with 
corporations; but the Union Towing 
Company was not a corporation.” 
The same thing would have been 
held had the Union Towing Com- 
pany been the assumed name of a 
single person. Therefore, unless a 
statute prohibits or regulates the 
use by an individual of a name such 
as the Union Manufacturing Com- 
pany, it is lawful and competent for 
John Smith, an individual, to adopt 
and use that name, bind himself by 
contracts in that name, and sue in 
his own name on contracts or obli- 
gations running to the Union Manu- 


NEW YORK COUNCIL OF 


Mr. Alfred M. Barrett, assistant 
secretary of the Guardian Trust 
Company of New York, has been ap- 
pointed chairman of the Banking 
Publicity Association, New York 
Council. The Publicity Association 
was formed for the purpose of pro- 
moting banking and trust company 
publicity. Publicity Councils are be- 
ing organized in a number of the 
large money centers, and it is the 
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facturing Company. It must be ad 
mitted that the use by an individua! 
of a name indicating a corporation, 
in the conduct of his business, may 
have a tendency to mislead others, 
but, as shown, it is legal at com- 
mon law, and so far as injury is 
done, it must be remedied by act of 
legislature. 

Bankers sometimes inquire as to 
the legality and propriety of open- 
ing accounts with, and paying checks 
of, an individual, who operates and 
signs in a trade or assumed name. 

The simple answer is that it is law- 
ful at common law, and in any state, 
it is only necessary to inquire as to 
the existence of a statute regulating 
or prohibiting the use of trade or 
assumed names in particular cases. 
Unless some such statute exists, it 
is lawful and proper for a bank to 
open'an account with John Smith, 
in the name of the Smith Manufac- 
turing Company, the Smith Lead 
Works, or any other assumed name 
or style, pay checks signed by its 
customer in such name, and a note 
so signed, discounted for the custom- 
er, will be enforced by the courts as 
an obligation of the individual. 


PUBLICITY ASSOCIATION. 


purpose of these councils to meet at 
least once a year to exchange ideas 
and report on the progress of their 
respective councils. 

There is no doubt but that much 
good will be accomplished by this 
association through the interchange 
of ideas as to the best plans and 
methods to be used in promoting the 
publicity of a bank or trust com- 


pany. 
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IDENTIFICATION AND 


QUESTION of practical impor- 

tance which is constantly aris- 

ing and being made the subject 
of discussion in connection with the 
presentment of checks for payment 
at the counter of the bank, is as to 
the right of the bank to require 
identification of the payee and his 
indorsement of the check, as a pre- 
requisite to paying him the money 
called for. 

A bank is under contract to honor 
its customer's checks but, except in 
the case where a check is made pay- 
able to bearer—whenever it is present- 
ed by a person to whom or to whose 
order it is made payable—it is a 
necessary pre-requisite to safety that 
it first should be proved tothe bank’s 
satisfaction that the person demand- 
ing payment is the genuine payee or 
indorsee to whom payment is ordered 
—or that the bank have a warranty 
by another person of responsibility 
that such is the case—and then, the 
identity of the payee being establish- 
ed or guaranteed, it is further neces- 
sary, or at all events highly desira- 
ble, in the interest of both bank and 
customer, that the check be indorsed 
by the payee, that such indorsement 
may operate as a receipt of pay- 
ment, showing to whom the money 
has been paid, whether or not it 
also has the effect of a guaranty of 
genuineness, as to which the courts 
differ. 

In the case of bearer checks, while 
it is customary for the bank to re- 
quest indorsement of his name by 
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the holder receiving payment, and 
for the holder to comply with such 
request, the law has not reached 
that stage where it makes a require- 
ment of such indorsement. Where a 
check is made payable to bearer, 
payment to any beareris legal; there 
is no necessity for identification for 
there is no particular payee to be 
identified and, if the bearer refuses 
to indorse, the bank cannot compel 
it, but must pay the check without, 
in fulfilment of the contract with its 
customer. But where a check is pay- 
able to a specified person the situa- 
tion is different; there is necessity 
first for identification, or for guar- 
anty of that requisite, and then that 
the check be indorsed. 
IDENTIFICATION. 


Concerning the bank’s right to re- 
quire identification, or a satisfactory 
substitute such asa responsible guar- 
anty, the custom is universal to 
make such requirement, and we know 
of no case where a bank has_ been 
mulcted in damages for refusing to 
honor a customer’s check because of 
failure of the payee to identify him- 
self. What little judicial authority 
exists upon the subject supports this 
right of the bank. In an English 
case* the law was stated. to be that 
where a bill is presented to a bank 
by a stranger, with an indorsement 
onit of a person necessary to make 
out the title but unknown to the 
banker, the banker would be justi- 


* Roberts v. Tucker, 4 Eng. Law & Eq. Rep. 
236. 
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fied in refusing to pay at once; his 
obligation would be to pay ina rea- 
sonable time. 

In a New York caset+ a check was 
presented by the payee. The cashier 
said ‘‘the drawer’s signature is cor- 
rect, we have the funds, but you 
must be identified as the payee of 
the check,.’’” The next day the payee 
presented the check again and was 
properly identified, but the bank re- 
fused payment. The bank was sued 
on the check on the ground that it 
had accepted it. The court held there 
was no acceptance and in the opin- 
ion, used this language: ‘‘ When, 
therefore, a check, considered with 
reference to the design and object of 
it, is presented to the bank, the only 
request it can make through it offi- 
cers is, proof of identity when it is 
payable to the order of a person 
named. This proceeding does not in- 
volve acceptance, however. The iden- 
tification is not required for that pur- 
pose; on the contraryit is for protec- 
tion, and because there is not to be an 
acceptance, butimmediate payment.” 

The New York Court of Appeals * 
in a case between customer and bank 
growing out of a payment of checks 
upon forged indorsements, has also 
used this language: ‘‘ The bank’s 
contract was to pay the checks only 
upon a genuine indorsement. The 
drawer is not presumed to know, 
and in fact seldom does know, the 
signature of the payee. The bank 
must, at its own peril, determine 
that question. It has the opportun- 
ity, by requiring identification when 
the check is presented, or a responsi- 
ble guaranty from the party present- 

t Risley v. Phenix Bank, 11 Hun, 486. 

* Shipman v. Bank, 126 N. Y. 328. 
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ing it, of ascertaining whether the 
indorsement is genuine ornot. When 
it returns the check to the depositor, 
as evidence of a payment made by 
his direction, the latter has the right 
to assume that the bank has ascer- 
tained the fact to be that the in 
dorsement is genuine.” 

The conclusion is therefore war- 
ranted that a bank, before paying a 
check to a specified payee, has a 
right to require identification as a 
pre-requisite, or such _ responsible 
guaranty as it may choose to take 
in place thereof; and that this right 
is not only founded on custom but 
is recognized as a legal right by the 
courts. Further, as to the burden of 
establishing identity, that the re- 
quirement is on the payee, not on 
the bank; the bank is not obliged 
to take steps and hunt around for 
proof of the payee’s identity, but the 
latter is required to prove his iden- 
tity to the bank’s satisfaction, or at 
all events make such proof as would 
satisfy a prudent man that he is the 
person he represents himself to be. 

In this article we will not take up 
the subject of guaranty of payee’s 
identity by a third person, including 
the liability of one who indorses in 
blank, but for purpose of identifica- 
tion, as a regular indorser, the re- 
sponsibility of one who verbally in- 
troduces and identifies the payee, 
and whether a bank is justified in 
refusing payment where, although 
the payee has not been identified, a 
responsible guaranty of his identity, 
and of the genuineness of all indorse- 
ments where the check is presented 
by an indorsee, is tendered. 

INDORSEMENT. 


The payee being known or identi- 
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fied, may the bank legally require his 
indorsement, as a pre-requisite to 
paying the money? 

At common law a creditor was not 
required to give a receipt for money 
paid by his debtor and a tender of 
payment on condition that a receipt 
be given therefor, was not a legal 
tender. And applying this theory to 
payment of a check, the view has 
been judicially taken that the bank 
has no right to require the payee’s in- 
dorsement. Thus the Supreme Court 
of the District of Columbia* once 
said: ‘‘ There isnonecessity at all for 
the legal operation of a payment 
that the payee should indorse the 
paper. All that he has to do is to 
receive the money. The party to 
whom it is directed is ordered to pay 
so much money to him. * * 


The bank is authorized and required 
to pay the money to the payee, 


knowing him to be the identical man 
indicated, without any indorsement 
and without any receipt.” 

But banking custom is to the con- 
trary; under this, the payee’s indorse- 
ment is required, and such custom 
is gradually gaining the force of law 
all over the country, as a modifica- 
tion of the strict common law rule, 
because of the necessities of the case. 
In a Tennessee caset a bank paid a 
check without the payee’s indorse- 
ment. The payee denied having re- 
ceived the money and the bank was 
sued for it. Notwithstanding its con- 
tention that it had paid the money 
to the identical payee, the fact was 
determined againstit and it was com- 
pelled to make payment a_ second 
time. This illustrates the necessity 





* Osborn v. Gheen, 5 Mackey, 189. 
+ Pickle v. Muse, 88 Tenn. 380. 
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of requiring the payee’s indorsement. 
Furthermore, in this case, the su- 
preme court of Tennessee judicially 
approved such requirement. Its ap- 
proval came about in this way. The 
bank, to support its contention that 
it had already made payment to 
the true payee, proved that it was 
its rule and custom to require in- 
dorsement of all checks when pre- 
sented for payment by one other 
than the payee, but that when pre- 
sented by the payee in person, it did 
not require his indorsement. From 
this it was argued, although the offi- 
cers of the bank did not pretend to 
memory as to payment, that the 
check would not have been paid to 
any person but the payee unless in- 
dorsed by him; hence, possession of 
the check unindorsed was proof of 
its payment to the payee. This, 
however, did not convince the jury 
as against the payee’s positive testi- 
mony that he did not receive pay- 
ment, nor authorize any one to col- 
lect it for him and, as already said, 
the bank was compelled to pay again. 
The supreme court used the following 
language: ‘‘The custom of the bank 
to pay such checks as the one now 
under consideration to the payee 
without indorsement is the occasion 
of this litigation. The contrary is 
theusage ofcommerce. Suchacheck, 
returned to the drawer when paid 
and debited to his account, with the 
indorsement of the payee, would be 
a voucher for such payment in favor 
of the drawer against the payee; but 
without such indorsement it would 
not be evidence, as between drawer 
and payee, of such payment. The 
almost universal custom of business 
is to make checks payable to the 
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payee or order, for the purpose of 
making the check a voucher for the 
payment. So the indorsement by the 
payee would furnish the banker very 
high evidence of payment in accord- 
ance with the direction of the drawer.” 

The supreme court of Tennessee, 
therefore, justifies the requirement 
of indorsement by the payee as a 
pre-requisite to payment, on the 
ground of its utility and because it 
is supported by the almost univer- 
sal custom of business. This is 
strong authority for the proposition 
that the bank has a legal right to 
make such requirement. 

The appellate division of the New 
York Supreme Court has also up- 
held the legality of a bank’s requir- 
ing the payee to indorse before he 
is entitled to payment.* A check had 
been made payable to a firm. When 
presented by the payees, payment 
was refused because of ‘tno funds.”’ 


* Eichner v. Bowery Bank, 24 App. Div. 63. 


MANUFACTURERS 


The foreign commerce transacted 
by and for the manufacturers of the 
United States will amount to more 
than a billion dollars in the calen- 


dar year 1905. In the nine months 
ending with September, for which 
the Department of Commerce and 
Labor, through its Bureau of Sta- 
tistics, has just announced its figures 
of our foreign commerce, the imports 
of materials for use in manufactur- 
ing amounted to 422 million dollars 
and the exports of manufactures 
amounted to 424 millions, a total of 
846 millions in nine months, or an 
average of 94 million dollars per 
month, or more than 3 million dol- 
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The customer, contending the chec! 
was good and that the bank had 
made a mistake, brought an action 
against it for damages for dishonor- 
ing his check. But in his complaint 
he made no allegation that th 
check had been indorsed by the payees 
when they presented it for payment. 
The court held that this was a vita! 
defect, fatal to his recovery, for un- 
less the check was indorsed, the bank 
was justified in refusing to pay it. 
There was no legal obligation to pay 
the check to the payee unless he in- 
dorsed it. 

In view of the universality of the 
custom and its growing recognition 
by judicial tribunals, the proposition 
is a sound one at the present day, 
that a bank has a legal right to 
have the payee’s indorsement, be- 
fore paying the amount of a check 
to him, and is legally justified in re- 
fusing to pay where the payee will 
not indorse. ; 


AND COMMERCE. 


lars per day for the manufacturing 
interests alone. Should the imports 
of manufacturers’ materials and the 
exports of manufactures continue at 
approximately similar rates during 
the remainder of the year the total 
of manufacturers’ materials imported 
and of manufactures exported would 
considerably exceed one billion dollars. 

Manufacturers’ materials now form 
practically one-half of the total im- 
ports of the United States, or, to be 
more exact, 48.4 per cent; and man- 
ufactured articles form practically 
40 per cent of the total domestic ex- 
ports, or, to be more accurate, 39.26 
per cent. 
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A STANDARD 


|= JouRNAL is advocating the 

adoption by banks universally 
of a standard negotiable form of 
voucher check. In successive numbers 
it has demonstrated that numerous 
varieties of voucher checks now in 
use are not negotiable, being de- 
signed from the standpoint of the 
individuals, firms or corporations 
which issue them and not from the 
standpoint of desirability of the 
banks in which they are deposited 
and of the banks by which they are 
paid; that non-negotiable voucher 
checks are undesirable documents 
from the banking standpoint, not 
being proper items of deposit and 
that they should be eliminated from 
commercial channels and superseded 
by negotiable forms; further that 
the universal adoption of one stand- 
ard negotiable form is highly pre- 
ferable as it would do away with 
doubt and uncertainty as to nego- 
tiability or non-negotiability of a 
variety of forms. 

It is interesting to mark the pro- 
gress along these lines which has 
already been made: 

1. In January of this year the 
Philadelphia Clearing house passed 
resolutions against the continued re- 
ceipt on deposit of non-negotiable 
voucher checks and revised the sys- 
tem so as to require that depositors 
shall use for purposes of deposit, 
only voucher-checks framed in such 
acceptable form as to be free from 
any question as to negotiability. 
The association approved and 
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adopted a standard negotiable form. 
Among those most active in urging 
the reform was Mr. E. F. Shanbacker 
of the Fourth Street National Bank. 
This action of the Philadelphia 
Clearing House is described at length 
in an article upon ‘‘Negotiable and 
Non-negotiable Voucher Checks”’ pub- 
lished in the JouRNAL for March, 1905. 

2. At a meeting of the Jackson- 
ville, Florida, Clearing House Asso- 
ciation held in April 1905 the ques- 
tion of non-negotiable voucher checks 
was discussed and a committee were 
appointed to draw up such a form 
of voucher check as would be nego- 
tiable; also to frame a suitable let- 
ter to send to the customers of the 
clearing banks explaining the reason 
why certain voucher checks were not 
negotiable and why they should not 
be received on deposit. A negotiable 
form was thereupon prepared and 
sent with an explanatory letter by 
the associated banks at Jacksonville 
tothe customers of theclearing banks. 

3. At the convention of the Florida 
Bankers’ Association held at Atlan- 
tic Beach, Florida, on June 9, the 
executive committee recommended for 
adoption by the association the form 
of voucher check which had been 
adopted at Jacksonville. Mr. G. R. 
De Saussure, of Jacksonville, secre- 
tary of the Association, presented 
the matter fully to the convention 
and after full discussion the recom- 
mendation of the executive commit- 
tee on form of voucher check was 
adopted. 
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4. In the city of Baltimore, the un- 
desirability of non-negotiable voucher 
check forms is now being more and 
more recognized and, doubtless, 
action will soon be taken by the 
Baltimore Clearing House in line 
with that of Philadelphia. At the 
recent convention of the Maryland 
Bankers’ Association, Mr. J. C. Fen- 
hagen of Baltimore delivered an in- 
structive address upon the subject, 
extracts from which are appended. 

The movement for reform in this 
important matter of voucher checks 
is under way and should be contin- 
ued. The JOURNAL will be pleased 
to receive and publish communica- 
tions and suggestions in line with 
the furtherance of this work. 


Mr. J. C. Fenhagen, Cashier of the 
Maryland National Bank of Balti- 
more, in his address before the Mary- 
land Bankers’ Convention upon ‘The 
use and abuse of the voucher check”’ 
first stated the advantages and dis- 
advantages to merchant and to bank 
arising from their use, as follows: 

‘‘Por the most part, the voucher 
check is regarded by banks with an 
unfriendly eye. The reason is not 
hard to find. There is little uniform- 
ity in style, most of them are bulky 
in size, and the folded check provides 
a hiding-place for other valuable 
papers. More than one teller has 
sadly realized this when struggling 
over an error in his cash. 

“It must not be forgotten that 
voucher checks present material ad- 
vantages from the standpoint of the 
commercial and corporation world. 
A few years ago a merchant in set- 
tling his accovnts simply enclosed 
his check (or better, his bank’s ex- 


LAW JOURNAL. 


change) with the bill, requesting tha‘ 
the latter be receipted and returned 
for his files. The rapid increase of 
business has made it more and more 
ditfcult to secure the return of the 
receipted bills; and when received 
they were of such irregular size as to 
make filing cumbersome. To some 
one came the thought, Why not 
combine bill and receipt? And so 
the voucher check in its most crude 
form was originated. 

‘*In the case of large corporations 
especially, the use of voucher checks 
saves much time, although it must 
be confessed, it is often largely at 
the expense of the bank’s employees. 
This suggests the thought, that if 
the use of such vouchers increases 
rapidly, it may even be found desira- 
ble to add a ‘‘Corporation Account- 
ing Department”’ to the bank’s equip- 
ment. lhis department might have 
charge of a considerable part of the 
detailed work ot the corporation's 
voucher system, the bank, of course, 
receiving adequate compensation for 
such services. 

‘‘On the other side of the question, 
there are some serious objections, on 
the part of both bank and customer. 
From the drawer’s point of view, 
the publicity that attends a voucher 
in its travels through various banks 
naturally precludes him from being 
as explicit as he might desire. Con- 
sequently, the value of thecheck as a 
detailed voucher is lessened. In case 
of fire, if this check is in use, the 
‘eggs are allin one basket,’ and the 
entire record of payment is destroyed. 
With separate bill and check greater 
protection is afforded, at least until 
the cancelled checks have been re- 
ceived from the bank and filed away. 





A STANDARD NEGOTIABLE VOUCHER CHECK. 


‘To facilitate the transaction of 
business all instructions to a bank, 
whether to pay money or otherwise, 
should be simple in wording, and 
when possible of stereotyped form. 
The ordinary check usually meets 
this requirement; the bank’s book- 
keeper knows at a glance where to 
find signature, endorsement and 
amount. Voucher checks, however, 
are so varied in style and differ so 
much in general make-up, that a 
thorough search of the paper is re- 
quired to secure the necessary infor- 
mation. 

‘One folded voucher now current is 
so arranged that the endorsement is 
on the reverse side of the portion 
bearing the detailed account—not on 
the check. This is a mistake, for if 
the check should become detached 
from the voucher the former is en- 
tirely without endorsement. A bank 


should not assume the responsibility 
of paying vouchers when they are 
required to pass on the signatures of 
subsidiary officials of the issuing cor- 
poration, who may vise the instru- 


Thecorrectness of these should 
be attested by the signature of the 
president or treasurer, which signa- 
ture alone the bank should be re- 
quired toidentify. Further, a voucher 
on which appears many discounts 
and rebates is apt to cause error in 
listing. 

“The greatest objection though 
liesin the non negotiability of many 
suchchecks now in use. A well-known 
firm in our own city is using a form 
which reads thus: 


‘This voucher is payable in cur. 
rent funds at the National 
Bank of Baltimore, Md., when signed 
and receipted in accordance with 
directions below, printed in red ink.’ 


ment, 
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“‘There isno endorsement, and, as a 
matter of fact, the paper is not 
a check at all, merely a_ receipted 
bill. The voucher referred to fails 
to conform to that part of the Nego- 
tiable Instruments Law, which reads: 

‘An instrument to be negotiable— 


must be payable to order or to 
bearer,’ 


and the further definition that it is 
payable to order or to bearer when 
it is so stated. Neither does it come 
under that section which declares that 

‘An instrument to be negotiable 

must contain an unconditional prom- 
ise or order to pay a sum certain in 
money.’ 
This is not an isolated case; similar 
non-negotiable forms are found in 
daily use throughout the country. 
They are unsafe, and banks should 
not be expected to handle them.” 

Mr. Fenhagen continued by stat- 
ing the legal requirements of nego- 
tiability. He then outlined the action 
taken by the Philadelphia Clearing 
House Association and the Florida 
Bankers’ Association upon this sub- 
ject. Mr. Fenhagen then concluded 
his address with the following sug- 
gestions: 

‘Ideal business relations are attain- 
ed only by perfect harmony between 
banker and customer. If the voucher 
check presents desirable features from 
the view-point of the depositor, why 
should he not consult his banker, 
that together they may evolve a 
form which shall meet the require- 
ments of the drawer and at the same 
time afford ample protection to the 
bank? It may be well to add, pro- 
tection to the drawer as well—for the 
two interests are inter-dependent. 

“Such a form would probably com- 
prise the following features: 
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“1. Simplicity. A check is but an 
order and should be drawn in the 
most simple and intelligible form 
possible. The government declares 
-he simplest notes the hardest to 
counterfeit, and it is a well known 
fact that Bank of England notes 
possess that characteristic to a 
marked degree. This point cannot 
be too much emphasized. 

‘*2. Should not be folded. This, to 
avoid danger of concealing other 
papers. In most cases, the same 
detail is possible on a paper the size 
of an ordinary check. If absolutely 
necessary that it be folded, the im- 
portant points—name of paying bank, 
signature, endorsement and amount 
—should be placed on the outside, 
where they may be readily seen. 

“3. Responsibility. The bank should 
not be made responsible for more 
than one, or at the most, two sig- 
natures. 

‘*4,. Receipt. Endorsement should 
be so made as to cover the receipt 
as well. 

“5. Negotiability. 
words which tend 
meaning and destroy the “ uncondi- 
tional order’’ feature, should be 
avoided. 

‘*A mong the more desirable forms 
in use, the one here shown, that of a 
large corporation, seems to meet all 
these requirements : 


All qualifying 
to confuse the 
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Harpware Co. 

VOUCHER NO.... 
PITTSBURGH, 

To NEW YORK EXCHANGE: 
Pay to the order of 
AR ee ee ee eee Dollars $s 

In settlement of account as per statement on 
back of this voucher. 


To N. HOLMES & SONS, 
Pittsburgh, Pa. 
Norice—Endorse and deposit this voucher immediately 
No other receipt is desired. “| 
Please take memo of statement on back of voucher 
that your books may agree with our 


LoGaN-GREGG 





Folio No... 


In account with 


Endorse here: 


LOGAN-GREGG HARDWARE CO 


“It is as simple as an ordinary 
check, is not folded, involves no ad- 
ditional responsibility on the part of 
the bank, requires no receipt other 
than the ordinary endorsement, and 
stands all the tests of negotiability. 

“It may, and doubtless will, be 
found desirable for the various clear- 
ing houses of State bankers’ asso- 
ciations to take such action as will 
bring about some uniformity in this 
matter and do away with the pres- 
ent serious objections.”’ 





LEGAL DECISIONS. 


BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank counsel 
and bank directors. The experiences they disclose are likewise worthy the careful attention 


and study of the merchant, the depositor and the bank student seeking advancement. 


Further 


information regarding any case published herein will be furnished on application. 


FALSE STATEMENT OF CONDI- 
TION. 


Liability of cashier for making false report, under 
South Dakota Banking Law. 


State v. Struble, Supreme Court of South Dakota, August 2, 
1905. 


An information was filed against a cashier for 
making a false report of the assets of a state 
bank. 

Held (sustaining the information) : 

1. The contention that the Banking Law is 
unconstitutional because the legislature has at- 
tempted to delegate its power by authorizing the 
Public Examiner to dictate the form and sub- 
stance of the required report, is untenable, as the 
statute contains nothing to justify the imputation 
of delegated power. 

2. The contention that the statute is void be- 
cause it omits private banks from the terms of the 
section which provides a punishment for false re- 
ports, is untenable, because that section clearly 
embraces a private bank or banker within its legal 
significance. 

3. Nor can the cashier escape because the report 
was not attested by two directors, as required by 
the statute. 


Error to Circuit Court, Moody County. 


An information was filed against 
G. L. Struble for making a false finan- 
cial report of the assets of a state bank. 
From an order sustaining ademurrer to 
the information, the state brings error. 
Reversed. 


Futter, J. In order to determine 
whether facts sufficient to constitute a 


public offense are stated in the infor- 
mation filed against the defendant in 
error on the 28th day of March, 1905, 
charging him with the crime of making 
a false financial report, it will be neces- 
sary to examine certain provisions of 
chapter 79, p. 81, Laws 1903, which is 
entitled ‘‘An act to provide a uniform 
system for the organization and control 
of banks and define the duties and powers 
of the public examiner.” Section:1 is as 
follows: 

‘*For the purposes of this act, every 
corporation, association, firm or indi- 
vidual whose business, in whole or 
in part, in South Dakota, consists of 
the taking of deposits or buying and 
selling exchange shall be held to be 
and is hereby declared to be a bank or 
banker, and the business of such cor- 
poration, association, firm or individual 
that of banking, and as thus defined 
such individual member of such cor- 
poration, association, or firm (except as 
to national banks) shall be subject to 
all the provisions of this act. Where 
reference herein is made to banks, 
bankers or banking in any manner the 
same shall be construed as applying to 
any such corporation, association, firm 
or individual so engaged in business as 
here defined.” 

Section 2:‘*The public examiner of 
South Dakota shall be ex-officio super- 
intendent of banks; he shall cause 
every corporation, association, firm or 
individual transacting a banking busi- 
ness in this state to report to him not 
less than four times a year according 
to the form which may be prescribed 
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by him, verified by the oath or affirma- 
tion of the president, vice-president, 
cashier, or assistant cashier, or manag- 
ing officer of such banking institution, 
and attested by the signature of at 
least two of its directors, if the same is 
a private bank, to be sworn to by the 
owner. Every such report shall exhibit 
in detail and under appropriate heads, 
the resources and liabilities of said in- 
Stitution at the close of business on any 
past day by him specified and shall be 
transmitted to the public examiner 
within seven days after the receipt of a 
request therefor from him. * * 
The public examiner shall also nd 
power to call for special reports from 
any particular banking institution 
whenever in his judgment the same are 
necessary to enable him to have a full 
and complete knowledge of its condi- 
tion.” 

Section 26: ‘‘Every officer, agent or 
clerk of any banking institution under 
this title who subscribes or makes any 
false statements or entries in the books 
of such institution or subscribes or ex- 
hibits any false paper with the intent 
to deceive any person authorized to 
examine as to the condition of such 
banking institution, or subscribes or 
makes false reports, shall be subject to 
imprisonment at hard labor in the state 
penitentiary, for such term, not less 
than one (1) year or more than ten (10) 
years, as the court trying him may 
designate.” 

This statute provides in effect that 
the report, the form of which may be 
prescribed by the public examiner, 
shall, under appropriate heads, exhibit 
the details and items constituting the 
bank’s resources and liabilities; and in 
support of the order sustaining a de- 
murrer to the information counsel for 
the accused contend that the Legisla- 
ture has attempted to delegate its 
power by authorizing that officer to 
dictate the form and substance of the 
required report. The nature and di- 
versity of the banking business render 
it practically impossible for the Legis- 
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lature to prescribe every detail concer . 
ing the rules and regulations gover. 
ing these administrative officers of the 
law, who are ex officio superintendents 
of banks, and the statute under con- 
sideration confers upon the public ex 
aminer no powers which trench upon 
the legislative domain. It is beyond 
dispute that the legislature, in the ex- 
ercise of its police power to regulate 
and control the business of banking, 
may authorize any such administrative 
officer to adopt a reasonable system of 
inspection and reports that is best cal- 
culated to protect the public and pre- 
vent the dissipation of trust funds. In 
the case of United States v. Williams, 
6 Mont. 379, a federal statute providing 
that the cutting of timber on public 
lands for building, agriculture, and 
domestic purposes ‘‘shall be subject to 
such rules and regulations as the Sec- 
retary of the Interior may prescribe,”’ 
was held not to be unconstitutional 
as trenching upon the domain of the 
legislative department of the govern- 
ment. Soin Ingram v. State, 84 Am. 
Dec. 782, a statute authorizing the Gov- 
ernor to prescribe rules and regulations 
under which the owner of grain may 
distill the same into spirituous liquors, 
and making the violation of such rules 
a public offense, was declared not to 
deprive the citizen of his property with- 
out due process of law, nor transfer 
legislative power to the Governor. 
Legislative enactments granting to the 
various superintending officers of the 
state and nation authority to prescribe 
rules in administrative matters are very 
common and have been unhesitatingly 
sustained in the following cases: Uni- 
ted States v. Breen (C. C.) 40 Fed. 402; 
Isenhour v. State, 157 Ind. 517: Leeper 
v. State (Tenn.) 53 S. W. 962. 

At page 70 of his excellent treatise 
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mn Statutory Construction, Mr. Suther- 
iand says: ‘‘The true distinction is be- 
tween the delegation of power to make 
the law which involves a discretion as 
to what the law shall be, and conferring 
an authority or discretion as to its exe- 
cution, to be exercised under and in 
pursuance of the law. The first can- 
not be done; to the latter no valid ob- 
jection can be made.” Resources and 
liabilities are the material substance 
concerning which the public examiner 
is authorized to inquire, and it would 
defeat the purpose of the statute to 
anticipate the method of detecting mis- 
management or limit the investigation 
by prescribing the form of a report to 
be universally employed. Upon both 
principle and authority the conclusion 
is irresistible that our statute contains 
nothing to justify the imputation of 
delegated power, and the position of 
counsel is clearly untenable, 

It is further argued insistently by 
counsel for the accused that the statute 
is rendered unequal, inoperative, and 
void by the omission of private banks 
from the terms of section 26, supra, 
and thereby granting to the private 
banker immunity from the punishment 
inflicted upon ‘‘every officer, agent, or 
clerk of any banking institution” vio- 
lating the provisions of this act in the 
manner therein specified. Speaking of 
class legislation, Judge Cooley says: 
‘The state, it is to be presumed, has 
no favors to bestow, and designs to in- 
flict no arbitrary deprivation of rights. 
Special privileges are always obnoxious, 
and discriminations against persons or 
classes are still more so; and, as a rule 
of construction, it is to be presumed 
they were probably not contemplated 
or designed.” Cooley, Const. Lim. 563. 
In its primary sense Webster has de- 
fined the noun ‘“‘institution” to be ‘‘an 
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establishment, as the institution of a 
school,” and, as a school or institution 
of any kind may be either public or 
private, the expression ‘‘any banking 
institution,” as employed in section 26, 
supra, clearly embraces a private bank 
or banker within its legal significance. 
As to the correctness of this construc- 
tion, every doubt is dislodged by the 
last sentence contained in section 1, 
which reads as follows: ‘‘Where refer- 
ence herein is made to banks, bankers 
or banking in any manner, the same 
shall be construed as applying to any 
corporation, association firm or individ- 
ual so engaged in business as here 
defined.” Manifestly there is no rea- 
sonable ground for the claim that the 
Legislature has discriminated in favor 
of a person owning or connected with 
the management of a private bank, by 
creating no penalty for his making a 
false report, and unquestionably the 
statute is equally applicable to every 
person authorized to make a statement 
or report to the public examiner rela- 
tive to the financial condition of any 
banking institution, whether public or 
private. 

Though confessedly false and design- 
ed to deceive the public examiner, the 
instrument set out in the information, 
and subscribed and sworn to by the ac- 
cused as the cashier of the bank, is not 
‘‘attested by the signature of at least 
two of its directors,” as required by 
section 2 of the act; and counsel main- 
tain that such omission renders the 
same void upon its face, and therefore 
incapable of deceiving any person au- 
thorized to examine the same. It is 
charged in the information that the 
public examiner made demand upou 
the accused or ‘‘a sworn statement of 
the financial condition of the Egan 
State Bank, of Egan, South Dakota,” 
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and in response thereto he made and 
rendered what is frequently denomina- 
ted in the information ‘‘a statement or 
report,” and by his oath verified the 


same to be ‘‘a true and correct state-— 


ment of the financial condition of said 
bank at the close of business Septem- 
ber 9, 1903; * * * that the state- 
ment as made gives the true and cor- 
rect financial standing of the bank, and 
that all questions are truthfully answer- 
ed.”” The attesting witnesses are guilty 
of no offense, even though the report 
or statement contains false entries, and 
in construing a provision requiring that 
the report shall be ‘‘attested by the 
signature of three directors,” such omis- 
sion was considered to be no defense 
in the case of Cochran v. United States, 
-157 U. S. 286, and in dismissing the 
proposition Mr. Justice Brown, speak- 
ing for that court, says: ‘‘For the rea- 
son above given we do not think it 
necessary to allege that the report in 
which the false entry was made was 
actually verified by the oath or affirma- 
tive of the president or cashier, or at- 
tested by the signature of the directors, 
or, at least, that the fact thatit is aver- 
red to have been made in accordance 
with the provisions of section 5211, 
Rev. St. U. S. [U. S. Comp. St. rgor, 
P. 3498], is a sufficient averment that it 
was properly verified and attested. If 
such report were not properly verified 
and attested, it would doubtless be 
competent for the Comptroller of the 
Currency to reject it, or to proceed 
against the association, under section 
5213, Rev. St. U. S. for failure to make 
and transmit a proper report. But, if 
an assistant cashier makes a false entry 
in a report, which is designed to be and 
is made use of as a report to the Comp- 
troller of the Currency, under section 
5221, it is difficult to see why it is not 
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equally an offense, if the Comptrollc 
of the Currency chooses to accept suc! 
report without the proper attestatio: 
and verification.” 

As the information is sustained by 
reason and authority at every point o! 
attack, it is unnecessary to pursue this 
discussion further, and the order ap- 
pealed from is reversed. 


BILL OF LADING TO SHIPPER’S 
ORDER. 





General Electric Co. v. Southern Railway, Supreme Court 
of South Carolina, July 28, 1905, 





Action against the Railway Company 
for recovery of $230.57, the value of a 
motor transported from Schenectady, 
N. Y. to Columbia, S. C. delivered by 
the railway without surrender of the 
bill of lading. 

The bill of lading was to the order of 
the General Electric Company, ‘‘notify 
Cotton States Electric & Machine Com- 
pany.” This bill of lading, together 
with adraft attached thereto, was drawn 
by the General Electric Company upon 
the Cotton States Electric & Machine 
Co. The draft was received at the Caro- 
lina National Bank at Columbia for col- 
lection, June 29, 1903 and was held by 
the bank until July 13, when it, and the 
attached bill of lading, was returned by 
the bank to the General Electric Com- 
pany. On the z9th of September, the 
General Electric Co. through its attor- 
neys presented the bill of lading to the 
railway company and demanded the 
motor, but the railway company stated 
it could not comply with the demand 
because it had already delivered the 
property to the Cotton States Electric 
& Machine Co. without delivery or 
presentation of the bill of lading, the 
latter promising to afterwards deliver 
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the bill of lading, which promise was 
never fulfilled. 

There was a verdict for plaintiff for 
$230.57 which is affirmed on appeal. 

Held: The motor when received by 
the railway company, it well knowing 
that the same was subject to the bill of 
lading in plaintiff’s hands, could not be 
delivered with safety by the railway 
to the Cotton States Electric & Machine 
Co. Any effort to surrender a shipment 
at variance with the bill of lading is at 
the peril of the railway. It must be 
prepared to pay the full value of the 
shipment or take upon itself the burden 
of proving itself justified in making 
delivery without surrender of the bill 
of lading. 

A bill of lading drawn to order, 
though not negotiable in the fullest 
sense of that term like a bill of exchange 
or, to speak more accurately, although 
its negotiability is not attended with 
all the consequences resulting from the 
negotiability of a bill of exchange, is, 
nevertheless, negotiable in so far that 
by indorsement the right to possession 
of the goods mentioned in it, passes. 

Under these circumstances, it was 
the duty of the railway company to 
await the production of the bill of lad- 
ing and let the indorsement thereon 
govern the delivery of the shipment. 

Further held, the railway company 
had no right to introduce in evidence 
the contract between the General Elec- 

ric Company and the Cotton States 
Electric & Machine Co. That contract 
was irrelevant, having no connection 
with the General Electric Company and 
the Railway Company. The latter 
was already advised that the General 
Electric Company retained full control 
over such shipment, through the oe 
of lading to plaintiff's order. 
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GENERAL DEPOSIT. 





Under the facts of this case, a certain bank de- 
posit is held to have been a general, and not a 
special, deposit. 


State ex rel. Coleman, Atty. Gen., et al., v. Dickerson, et al, 
Supreme Court of Kansas, July 7, 1905. 





Error from District Court, Woodson 
County; Oscar Foust, Judge. 


Action by the state ex rel. C. C. Cole- 
man, Attorney General, and Ruth E. 
Dyer, against W. P. Dickerson and 
J. D, Cannon. Judgment for defend. 
ants, and plaintiffs bring error. Af- 
firmed. 


Burcu, J. The question in this case 
is whether a certain bank deposit jg- 
general or special. The plaintiff im 
error, a woman, left money at a privaté, 
bank, stating to the banker that she 
believed she would leave it for a few 
days, and that she wanted him to keep 
it fora fewdays. The money consisted 
of a roll of bills, neither wrapped nor 
tied, and not inclosed within any bag 
or box or other kind of receptacle. Upon 
the delivery of the money she was given 
an ordinary passbook in which the 
transaction was entered as an ordinary 
deposit. No request was made that the 
money bekept apart from funds of the 
bank, no special agreement was madeas 
to character of deposit, and ordinary de- 
posit slips were prepared at the time, 
from which the books of the bank were 
afterward written up. The bank failed, 
and a receiver was appointed to take 
charge of its affairs. Uponthe hearing 
of an application for an order upon the 
receiver for a return of the deposit to 
the plaintiff in error, she testified that 
when the deposit was made she did 
not expect a return of the identical roll 
of bills; that she knew her money 
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would be handled, maybe, several times 
before she would get it out again; and 
that it made no difference to her wheth- 
er she received gold or silver or paper, 
so she got it. No attempt was made 
to identify in the receiver’s hands the 
bills which had been deposited. Under 
all the authorities these facts show a 
general deposit. 

When the deposit was made the plain- 
tiff said she did not want a checkbook, 
because she intended drawing all the 
money in a few days, and that it was 
not necessary that she have a bank- 
book. But these facts did not change 
the essential character of the deposit. 
She did take a bankbook,and the money 
was subject to check for any amount 
whenever she saw fit to demand it. She 
further said that she did not want to 
become a regular depositor at the bank. 
But this observation could mean no 
more than that she did not contemplate 
making a practice of leaving money 
there. At the time the deposit was 
made the banker remarked that he 
understood she was going to build, and 
she then explained to him something 
of her plans with reference to the use 
of the money when she should withdraw 
it. But this fact did not change the 
legal relation of the parties. The only 
duty resting upon the bank was to pay 
in kind, on demand, whatever the pur- 
pose of the withdrawal might be. The 
plaintiff in error was the only witness 
in the case, and, in view of her conduct 
and admissions, her declaration at the 
hearing that she did not intend to de- 
posit her money was, of course, nuga- 
tory. 

In the application to the court, facts 
were alleged tending to show a right 
in the plaintiff in error to rescind the 
deposit and charge the bank as a trustee 
ex maleficio, but no evidence concern- 
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ing them was offered. It was not ne- 
cessary that the receiver should deny 
the charges of the motion in order t 
put the plaintiff in error upon proof of 
them. 

The judgment of the district court 
having been rendered in accordance 
with these views, it is affirmed. Al! 
the Justices concurring. 


INSPECTION OF STOCK BOOK. 


Stock Corporation Law gives stockholder abso 
solute right of inspection of stock book—Right 
to inspect general business books discretionary 
with court. 


People ex rel. Callanan v. Keeseville, A. C. & L. C. R. Co. 
et al., New York Supreme Court, Appellate Division, 
Third Department, June 29, 1905. 


Under Stock Corporation Law, Section 29, re- 
quiring the stockbook of every corporation to be 
open daily for the inspection of its stockholders, 
stockholders have an absolute right, enforceable 
by mandamus, to an inspection of the stockbook 
of the corporation, regardless of their motives in 
seeking such inspection. But the right to inspect 
the general business books of a corporation is dis- 
cretionary with the court. 


Appeal from Special Term, Essex 
County. 


Mandamus proceedings by the peo- 
ple, on the relation of Michael J. Cal- 
lanan, against the Keeseville, Ausable 
Chasm & Lake Champlain Railroad 


Company and others. From an order 
denying a peremptory writ, plaintiff 
appeals. Reversed. 


Hovcuton, J. The relator is a stock- 
holder of the respondent corporation, 
whose officers are the individual res- 
pondents. On the 24th of March, 
1905, he received notice of a special 
meeting of the stockholders called for 
April 8th following, for the purpose of 
voting an increase of the capital stock 
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of the corporation from $60,000 to 
$1,000,000. Prior to the day appoint- 
ed for the meeting, relator went to the 
office of the corporation, and demanded 
of the person in charge that he be per- 
mitted to inspect the stockbook of the 
company. Such permission was re- 
fused; the excuse being that the per- 
son in charge did not know the com- 
bination of the safe, or have any power 
to permit inspection. Thereupon the 
relator presented himself to the office 
of the secretary, who resided in another 
village, in whose charge the stockbook 
actually was, and demanded that he be 
permitted to see it. The secretary 


himself was absent, and communication 
was had with him by telephone, and he 
refused to allow the clerk in charge of 
his office to permit the relator to in- 
spect the book in his absence; saying, 
however, that he himself would be 
home in three days, when he would 


give the relator such information as he 
was entitled to. The relator then ap- 
plied to the president of the corpora- 
tion, who lived in still another place, 
and was told by him that he did not 
know where the stockbook was, unless 
it was at the secretary’s office; but no 
effort was made by him to procure an 
inspection of it by the relator. 

The relator did what he could by way 
of demanding inspection of the stock- 
book, in applying at the office of the 
company, where it should have been 
kept, and at the office of the secretary, 
where it wasactually kept. We think 
his demand was sufficient, and that he 
had an absolute right of inspection, and 
that the peremptory writ of mandamus 
should have been granted. 

Sec. 29 of the stock corporation law 
provides that ‘‘the stock book of every 
corporation shall be open daily, during 
at least three business hours, for the 
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inspection of its stockholders and judg- 
ment creditors, who may make extracts 
therefrom.” With respect to the gen- 
eral business books of a corporation, 
the court will not order an inspection 
by the stockholder unless he seeks to 
learn something which he has the right 
to know for his own protection: and 
his application must be in good faith, 
and not for the purpose of injuring or 
annoying the corporation. People ex 
rel. McElwee v. Produce Exchange 
Trust Co., 53 App. Div. 93; Matter of 
Kennedy, 75 App. Div. 188. Matter of 
Latimer v. Herzog Teleseme Co., 75 
App. Div. 522. Matter of Coats, 75 
App. Div. 567. Matter of Colwell v. 
Colwell Lead Co. 76 App. Div. 615. 
The right of inspection of books of this 
character bya stockholder is a common- 
law right, and the granting or with- 
holding of it on refusal by the corpora- 
tion rests in the sound discretion of the 
court. But the inspection of the stock- 
book is upon a different footing, and 
is a right given absolutely to the stock- 
holder by statute, in addition to his 
common-law rights. Matter of Stein- 
way, 159 N. Y. 250, 264. In the course 
of the opinion in this case, Vann, J. 
says: 

‘“‘The statute merely strengthened 
the common-law rule with reference to 
one part thereof, and left the remainder 
unaffected. It dealt with but a single 
book (stockbook), and as to that it am- 
plified the qualified right previously ex- 
isting by making it absolute and ex- 
tending it to judgmentcreditors. The 
stockbook has no relation to the busi- 
ness carried on by a corporation, and 
the change was doubtless made to en- 
able stockholders to promptly learn 
who are entitled to vote for directors, 
and judgment creditors to learn who 
are liable as stockholders for a failure 
to comply with the provisions of the 
act. The statute is silent as to the 
other books, and provides no system 
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ofginspection as a substitute for the 
right of examination at common law.” 


The distinction between an inspection 
of the general books of the corporation 
and its stockbook is illustrated by the 
case of People ex rel. Clason v. Nas- 
sau Ferry Company, 86 Hun, 128, 
where general inspection was denied, 
and inspection of the stockbook given 
as a matter of right. 

The motives of a stockholder in in- 
specting the stockbook alone are im- 
material. People ex rel. Gunst v. 
Goldstein, 37 App. Div. 550; People ex 
rel. Harriman v. Paton, 20 Abb. N. C. 
195. 

An important meeting of the cor- 
poration had been called, and was 
about to take place. The relator had 
the right to inspect the stockbook of 
the corporation for the purpose of as- 
certaining who were its stockholders, 
and who had a right to vote to increase 
its stock. It was a privilege accorded 
him expressly by the statute, and he 
should have been granted inspection. 

The order denying the peremptory 
writ of mandamus should be reversed, 
with costs and disbursements, and the 
motion for the peremptory writ of 
mandamus granted, with $zocosts. All 
concur. 


STOP-PAYMENT OF CHECK. 


Check not an assignment before acceptance— 
Drawer has right to countermand—Payment 
of stopped check at risk of bank. 


Pease & Dwyer Co. v. State National Bank, Supreme Court 
of Tennessee, June 20, 1905. 


Under the Negotiable Instruments Law, acheck 
is not an assignment to the payee before it is ac- 
cepted or certified, and the drawer has the right 
to countermand its payment. 

Where the drawer of a check notifies the bank 
not to pay it, but notwithstanding such notice, 
the bank makes payment, and it does not appear 
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that the check had been negotiated by the payee, 
and was paid to an indorsee for value, without 
notice, such payment by the bank, after counter- 
mand, is unauthorized, and it will be liable for 
the money to the drawer. 


The complainant, a corporation and 
depositor with the defendant, the State 
National Bank, having a balance to its 
credit of more than $5,000, drew a check 
thereon July 19, 1904, payable to the 
order of J. W. Dickson & Co., for 
$600, and delivered it to the payee. 
Three days later, July 21, 1904, com- 
plainant instructed the defendant to re- 
fuse payment of the check, which in- 
struction it ignored, and paid the check 
July 25, 1904, charged it to the account 
of the complainant, deducted it from 
its balance, and afterwards refused to 
account for the money when demanded. 

This suit was brought to recover the 
proceeds of the check and interest 
thereon from the day when paid. The 
chancellor decreed in favor of the com- 
plainant and defendant appealed. 


SHIELDS J.: We are of the opinion 
that thereisnoerror in the decree of the 


chancellor. The drawer of a check in 
the usual form, upon his general ac- 
count with a bank, firm or person, be- 
fore it is accepted, expressly or by im- 
plication, may revoke it and forbid its 
payment, after which payment, if made, 
is at the peril of the bank. A check of 
this kind is not an appropriation of any 
part of the funds to the credit of the 
drawer with the bank, and does not 
constitute any claim or right of action 
against the bank until it is accepted or 
certified by it. The remedy of the 
holder, if payment is refused, is against 
the drawer. (Negotiable Instruments 
Law, Act 1899, p. 172, chap. 94, § 189; 
Imboden v. Perrie, 81 Tenn. 505; Pickle 
v. Muse, 88 Tenn. 385.) 

In Imboden v. Perrie, 81 Tenn. 505, 
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supra, the contest was between acredi- 
tor whose attachment was levied by 
garnishment upon the balance of a de- 
positor in a bank, and the payee in a 
check drawn upon the bank before the 
levy of the attachment, and presented 
afterwards. 

This court quotes approvingly from 
Attorney General v. Continental Life 
Insurance Co., 71 N. Y. 325, this state- 
ment of the law concerning the rela- 
tions of banks, their depositors, and the 
holders of unaccepted checks: ‘‘Church, 
C. J., said: ‘Lunt v. Bank of North 
America, 49 Barb. 221, declares the 
rule accurately, that checks drawn in 
the ordinary form, not describing 
any particular fund, or using any 
words of transfer of the whole or any 
part of any amount standing to the 
credit of the drawer, but containing 
only the usual requests, are of the same 
legal effect as are inland bills of ex- 
change, and do not amount to an as- 
signment of the funds of the drawer 
in the bank. This doctrine accords 
with the relations between the parties. 
Banks are debtors to their customers for 
the amount of their deposits. A check 
is a request of the customer to pay the 
whole or a portion of such indebted- 
ness to the bearer, or to the order of 
the payee. Until presented and ac- 
cepted, it isinchoate; it vests no title or 
interest, legal or equitable, in the payee, 
to the fund. Before acceptance, the 
drawer may withdraw his deposit; the 
bank owes no duty to the holder of 
a check until it is presented for pay- 
ment.’” 

The facts of the case of German Na- 
tional Bank v. Farmers’ Dep. National 
Bank, 118 Pa. 313, were similar to those 
in the case of Imboden v. Perrie. It 
is there said: 

‘*I presume no one at this day ques- 
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tions the right of the drawer of a 
check to stop the payment thereof. 
This is usually done by notice to the 
bank on which the check is drawn. If 
the bank pay after such notice, it does 
so at its peril. The holder of a check 
has no remedy against the bank upon 
which a check is drawn for its refusal 
to pay it. He must look to the drawer.” 

In the case of Kahn v. Walton, 46 
Ohio St. 205, involving this direct ques- 
tion, it is said: 

“‘A check, being simply a written 
order of a depositor to his banker to 
make acertain payment out of his funds, 
is executory, and, of course, revocable 
at any time before the bank had paid 
it or committed itself to its payment. 
* * # The bank is the agent of the 
drawer. Its duty is to pay his money 
as he directs. It owes no duty to the 
holder except under the drawer’s direc- 
tions, until, by virtue of those direc- 
tions, it assumes some obligation to the 
holder; up to that time the latest order 
from the drawer governs.” 

In the case of Florence Mining Com- 
pany v. Brown, Receiver, etc., 124 U. S. 
391, Mr. Justice Field says: 

‘*A general deposit in a bank is so 
much money to the depositor’s credit; 
is a debt to him by the bank, payable 
on demand to his order, not properly 
capable of identification and specific 
appropriation. A check upon the bank 
in the usual form, not accepted or cer- 
tified by its cashier to be good, does 
not constitute a transfer of any money 
to the credit of the holder; it is simply 
an order which may be countermanded 
and payment forbidden by the drawer 
at any time before it is actually cashed. 
It creates no lien on the money which 
the holder can enforce against the bank. 
It does not of itself operate as an equit- 
able assignment.” 
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Further cases in accord with these 
are: St. Louis & San Francisco Ry. 
Co. v. Johnston, 133 U. S. 574; Fourth 
St. Nat. Bank v. Yardley, 165 U. S. 634; 
Schneider v. Bank, 1 Daly (N Y.) 501; 
O’Connor v. Mechanics’ Nat. Bank, 
124 N. Y. 332; Randolph v. Allen, 73 
Fed. 42, 19 C.C. A. 353; State v. Bank 
of Commerce, 49 La. Ann. 1078; House 
v. Kountze, 17 Tex. Civ. App. 406; 
Sunderlin v. Mescosta County Savings 
Bank, 116 Mich, 284. 

There are cases in which this gen- 
eral rule does not apply, but the fact 
must clearly show that it was the in- 
tention of the parties to assign all or a 
part of the specific fund on deposit. 
(Fourth Street Nat. Bank v. Yardley, 
165 U. S. 634.) 

The insistence of the defendant is that 
the check was countermanded by com- 
plainant, not for its own benefit, but 
for that of the payee; that before pay- 
ment was forbidden the check had pass- 
ed into the hands of a bona fide holder 
for value and without notice, and that 
the bank, having paid it, is in equity a 
purchaser, and has the right to set it 
off against the claim of complainant; 
and, further, that complainant ratified 
the payment of the check after it was 
done by bringing suit against the 
payees, J. W. Dickson & Co., to recover 
the sum for which it was drawn, and 
interest. 

We can see no force in the first in- 
sistence, but it is not necessary to pass 
upon it, as there is no proof to sustain it. 

It is true that a check payable to 
order is a negotiable instrument, and, 
in the hands of an indorsee for value 
and without notice, it is a valid indebt- 
edness of the drawer. But no such 
case is presented by this record. It 
does not appear that the check was in- 
dorsed or passed to any one by J. W. 
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Dickson & Co., or to whom it was paid 
by the bank. The only references we 
find to an indorsement of it are in the 
answer and brief of the defendant. 

There is evidence, brought out upon 
the cross-examination of a witness for 
complainant, that previous to this suit 
complainant brought one against J. W. 
Dickson & Co. and others to recover 
the proceeds of the check, but the record 
in that case is not in the transcript in 
this one. 

It further appears that the defend- 
ant was also sued in the same case 
with J. W. Dickson & Co., and the bill 
afterwards dismissed as to it; but we 
do not know what relief was prayed 
against the defendant, and the facts 
stated are not sufficient to show a rati- 
fication of the payment of the revoked 
check. 

We are therefore of the opinion that 
the payment of the check after it was 
countermanded by thecomplainant was 
unauthorized, and that the decree of 
the chancellor awarding a recovery in 
favor of the drawer should be affirmed, 
with costs, and it is accordingly so de- 
creed. 


FORGED CHECK. 


Drawee paying check payable to F or bearer, bear- 
ing forgery of drawer’s signature, cannot re- 
cover from a remote indorser who cashed check 
for a stranger, without identification. 


Farmers & Merchants Bank v. Bank of Rutherford, Supreme 
Court of Tennessee, June 3, 1905. 


A forged check, payable to F or bearer, after 
being indorsed by F, was cashed by the R bank, 
indorsed by it, and after being indorsed succes- 
sively by several banks, was paid by the drawee, 
which held the check thirty days before discover- 
ing the forgery. 

Held: The drawee cannot recover the money 
from the R bank, which cashed the check for a 
stranger, without identification. (Case of Peoples’ 
Bank v. Franklin Bank distinguished.) 

Further held: Under the Negotiable Instru- 
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ments Law, an indorser does not warrant genuine- 
ness to the drawee, but only to subsequent hold- 
ers in due course. 


Appeal from Chancery Court, Gibson 
County; John S. Cooper, Chancellor. 


Suit by the Farmers’ & Merchants’ 
Bank against the Bank of Rutherford. 
From a decree for complainant, defend- 
ant appeals, reversed. 


Wickes, J. The bill was filed by com- 
plainant bank against the defendant 
bank to recover from it the amount of 
a forged check, which was drawn on 
complainant bank, for $54.75, and, after 
being indorsed by the defendant bank 
and others, was presented to, and paid 
by, complainant bank. 

The check was in the words and fig- 
ures following: 








Dyer, TENN., October 28, 1903. 
FARMERS & MERCHANTS BANK. 
Pay T0..../. L. Freeman, or bearer.... 


Fifty-four 75-100. .... 00.44. 


DOLLARS. 
Johnston Merc. Co. 


For cotton. 





The ground upon which the recovery 
was sought was that the Bank of Ruth- 
erford was negligent in cashing this 
check for a stranger without identifica- 
tion, and thereafter indorsing it, so 
as to give it circulation, and to mislead 
complainant bank, the payee, to pre- 
sume it was genuine, and pay it to the 
holder. 

The check, after being indorsed in 
the name of J. L. Freeman, was cashed 
by the Bank of Rutherford, and indors- 
ed by it, and passed to the Jackson 
Banking Company, then to the St. 
Louis Trust Company, Continental Na- 
tional Bank of Chicago, and Fourth 
National Bank of Nashville, and by the 
latter bank was sent by mail to com- 





865 


plainant as the drawee bank, and paid 
by it. The complainant bank at the 
time of payment wrote or stamped on 
its face the words: 
Paip.. November 7, 190}... 
Farmers & Merchants Bank, 
Dyer, Tenn. 

The cashier of complainant bank 
states that when the check was present- 
ed for payment, he did not examine 
the signature closely, and, if he had, 
he would have detected that it was a 
forgery, but that he was thrown off his 
guard by the indorsements of the de- 
fendant bank and others. 

It held the check, thus cashed and 
marked ‘‘Paid,” some 30 days, when 
the forgery was discovered, whereupon 
it entered up a credit upcn the account 
of the mercantile company to balance 
the charge made against it when it 
was paid, and thereupon brought suit 
against the Bank of Rutherford for the 
amount of the check. 

The chancellor gave judgment for the 
amount, and the Bank of Rutherford 
has appealed and assigned errors. 

It is insisted that the case is govern- 
ed by the principles announced in 
People’s Bank v. Franklin Bank, 88 
Tenn. 299. 

In that case it was held that a bank 
that negligently cashed a forged check, 
purporting to be drawn upon another 
bank, and had upon its indorsement of 
such check received payment of the 
drawee bank, is liable for the amount 
paid by it upon discovery that the 
check is forged, and the fact that the 
indorser bank is unable to give the 
name of the person who presented the 
forged check, to whom it was paid, or 
to positively identify such person, is 
sufficient evidence of negligence to 
make it liable, and that the drawee 
bank will not be precluded from re- 
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covery by the fact that, relying upon 
the indorsement of the indorsing bank, 
it paid the check without investigation 
as to its genuineness. 

If this case is not distinguishable 
from that in some essential feature, and 
that is affirmed as sound, it must be 
considered as determinative of the 
present case. 

As an original proposition we would 
not assent to the correctness of Peo- 
ples’ Bank v. Franklin Bank, and think 
the great weight of authority is against 
it, and that it is contrary to one of the 
most important rules regulating the 
law of negotiable instruments, to wit, 
that the drawee of the check should be 
held to know the signature of its custom- 
ers, andto pay only such paper as has 
a genuine signature. 

But we think there are two import- 
ant distinctions between People’s Bank 
v. Franklin Bank and the present case. 

The first is that in that case the pay- 
ment was made direct by the drawee 
bank to the bank that negligently 
cashed the check, and, after indorsing 
it, put it in circulation, and, as against 
the indorsing bank, there was no con- 
sideration received by the drawee bank, 
while in the present case the check had 
passed through a number of hands, and 
had been paid, not to the alleged negli- 
gent bank, but to the Nashville bank. 
In the present case the drawee bank is 
not suing the Nashville bank, from 
which it received the check, and to 
whom it paid the money, but is suing 
a remote indorser, with whom it had 
no transaction, except as a remote in- 
dorser. In other words, the Ruther- 
ford bank received none of the money 
of the complainant bank, but it received 
the amount of the check from the Jack- 
son Banking Company. Itisthe Nash- 
ville bank which has received the money 
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of the complainant bank for the worth 
less paper cashed by it. 

In addition, the check in People’s 
Bank v. Franklin Bank was payable t: 
the order of Morgan, and was indorsed 
in the name of Morgan; the indorse 
ment being also a forgery. In order 
to cash this check, it was necessary 
that it be indorsed by Morgan, and that 
he should be identified; and it was in- 
cumbent on the bank, when it cashed 
it, to see that the indorsement was 
made, and that it was genuine. 

But in the present case the check was 
payable to Freeman, or bearer. It 
was not necessary to be indorsed 
at all, and was indorsed, as the proof 
shows, simply as a compliance with 
the custom of the Rutherford bank. 
It was not only not necessary that it 
should be indorsed, but it was not neces- 
sary that Freeman, the holder, should 
be identified, and hence it was not neg- 
ligence in the bank to fail to have him 
identified, and it was a bona fide holder, 
if it paid to bearer, with or without in- 
dorsement. 

In People’s Bank v. Franklin Bank 
identification and a genuine indorse- 
ment were not only material, but ab- 
solutely necessary, and a failure to re- 
quire them was negligence. In the 
present case neither indorsement nor 
identification was necessary, and a fail- 
ure to require them was not negligence. 

Liability in People’s Bank v. Frank- 
lin Bank is predicated upon negligence, 
which does not exist in the present case. 

On an examination of the record we 
are not able to find any negligence on 
the part of the Rutherford bank, while 
that of the complainant bank is ap- 
parent and glaring; and, if a compari- 
son is allowable, the negligence of the 
drawee bank was much the greater. 

The mercantile company was its cus- 
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tomer, and had been for years. Its 
place of business was next door to the 
complainant bank. Its signature was 
well known to complainant bank. The 
cashier says he did not examine the 
signature closely, or he would have 
easily detected the forgery. 

On the other hand, there was nothing 
to excite the suspicion of the Ruther- 
ford bank. It was a common cotton 
check, such as was usual and common 
in every day transactions; and, being 
payable to bearer, it was not necessary 
to identify the holder when it was 
cashed. 

We are of the opinion that the in- 
dorser of negotiable paper does not 
warrant to the drawee the genuineness 
of the signature of the maker, but such 
warranty only extends to subsequent 
holders in due course of trade. The 
drawee of the check is the party to 
pass upon the genuineness of the sig- 
nature of the drawer. 

This is the rule, we think, by the 
law merchant and by the negotiable in- 
strument law. Itis the rule laid down 
in New York, upon whose statute our 
negotiable instrument law is based, and 
of which itis substantially a copy; and, 
in construing the negotiable instrument 
law, it has been said by this court in 
Unaka Bank v. Butler, 83 S. W. 657, 
that great weight should be given to 
the decisions of New York. 

In this case the complainant bank 
received and paid the check, thereby 
admitting the check to be correct, and 
held it for 30 days or more, and it is 
precluded and estopped to deny the 
genuineness of the signature, or to 
avoid the effect of its act in accepting 
the check and paying it. 

The indorser of acheck does warrant 
and guaranty the genuineness of the 
check to all subsequent holders in due 
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course; but the drawee is not a holder 
in due course. 

A holder in due course is defined, in 
section 52, of the negotiable instrument 
act (Acts 1899, c. 94), and the defini- 
tion does not embrace the case of a 
drawee. 

A holder means a payee or indorsee 
who is in possession, or the bearer. 
Acts 1899, p. 139, ¢. 94. 

The drawee, when he accepts the 
check, makes himself the guarantor 
thereof. 

The liability of anindorser only arises 
when the necessary proceedings on 
dishonor are taken; but this feature of 
the law is not presented in this case. 

Without commenting further upon 
the several points raised by counsel, 
we are of opinion that the complainant 
bank has no right in law, or in equity 
and good conscience, to recover from 
the defendant bank the amount of this 
check, and the chancellor was in error; 
and his decree is reversed, and the suit 
is dismissed, at cost of complainant. 


DEFENSE OF USURY. 


Not available against holder in due course under 
the Negotiable Instruments Law. 


Broadway Trust Co. v. Manheim, New York Supreme Court, 
Trial Term, Kings County, May, 1905. 


Action upon negotiable promissory 
notes by an indorsee against the maker. 
Defense, usury. 

Held: As to the defense of usury, it 
is sufficient to say that I find from the 
evidence that the notes in suit were 
valid obligations in the hands of the 
original payees ; but if otherwise, the 
plaintiff in this action was a holder for 
value in due course, and took the notes 
free from any defenses available to prior 
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parties among themselves, 
Instruments Law, Sec. 96. 
Judgment for plaintiff. 


Negotiable 


NOTICE OF DISHONOR. 


Two or three days after maturity too late to hold 
indorser. 


Solomon y. Cohen, New York Supreme Court, Appellate 
Term, June, 1905. 


Scott, P. J. This is an action by the 
holder of a promissory note against an 
indorser. The defendant denies his 
signature, but the justice found against 
him, and with that finding we find no 
occasion to differ. 

There is, however, an insuperable 
objection to a recovery by plaintiff, 
and this is found in the failure of plain- 
tiff to show that timely notice of dis- 
honor was given to the appellant. The 
only evidence that notice of dishonor 
was given to defendant is that of the 
plaintiff, who says that he notified ap- 
pellant that the note had not been paid 
“two or three days after it was due.” 
This was too late. Section 174, Nego- 
tiable Instrument Law. Itis true that 
the appellant did not file the affidavit 
provided for by section 923, Code Civ. 
Proc. The only effect of the failure to 
serve such an affidavit is that the no- 
tary’s certificate of presentment, non- 
payment, and of the service of notice 
thereof becomes presumptive evidence 
of the matterstherein stated. If, there- 
fore, the notary’s certificate had con- 
tained a statement of timely service of 
notice of nonpayment upon appellant, 
it would have served to prove pre- 
sumptively such service. The certi- 
ficate, however, contains no statement 
that notice of dishonor was given or 
sent to appellant. It merely certifies 
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to the presentation of the note at the 
maker’s place of business and its non- 
payment. There is therefore no ev'- 
dence in the case of notice to the ap- 
pellant, except the plaintiff's testimony 
as to the notice he gave, and that was 


too late. 


INSPECTION OF TRANSFER 
BOOK. 

A recovery cannot be sustained under Stock Cor 
poration Law, section 53, requiring transfe: 
agents of foreign corporations to exhibit the 
transfer book to any stockholder on demand, 
and prescribing a penalty for failure to do so, 
in the absence of evidence that the corporation 
is a stock corporation, and not a moneyed or 
railroad corporation, and that it has an office 
for the transaction of business or a transfer 


agent in the state, and that plaintiff is a stock- 
holder. 


Hollister v. De Forest Wireless Telegraph Co., New York 
Supreme Court, Appellate Term, June, 1905. 


Appeal from Municipal Court. Bor- 
ough of Manhattan, second District. 


Action by T. Lloyd Hollister against 
the De Forest Wireless Telegraph Com- 
pany. From a judgment for plaintiff, 
defendant appeals. Reversed. 


Duero, J. Plaintiff failed to show a 
cause of action, among other things, 
in that he failed to prove by competent 
evidence that the defendant was a stock 
corporation, and had an office for the 
transaction of business or a transfer 
agent in this state; that it was not a 
moneyed or railroad corporation; and 
that he was a stockholder. 

The judgment must therefore be re- 
versed, and a new trial ordered, with 
costs to appellant to abide the event. 


MacLean, J. (concurring). The plain- 
tiff upon oral pleadings sought to re- 
cover a penalty under section 53 of the 
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Stock Corporation Law, relying upona 
certificate issued by the defendant to 
the Mutual Securities Company, and 
assigned by the latter to himself. 
Among other requirements of that sec- 
tion, he failed to show himself entitled 
as a stockholder to inspection of the 
books of the company, for section 29 of 
the same law recites that ‘‘no transfer 
of stock shall be valid as against the 
corporation, its stockholders and credi- 
tors for any purpose except to render 
the transferee liable for the debts of the 
corporation to the extent provided for 
in this chapter, until it shall have been 
entered in such books as required by 
this section, by an entry showing from 
and towhom transferred.” This was not 
done. 

The judgment should therefore be 
reversed, with costs. 


DISCHARGE OF GUARANTOR BY 
EXTENSION. 


American Pron & Steel Mfg. Co. v. Beall, Court of Appeals 
of Maryland, June 21, 1905. 


One Beall guaranteed a debt due the 
manufacturing company by the firm of 
Flaherty & Lande, of Baltimore, for 
goods sold and delivered on a thirty 
day credit. The debt was not paid at 
maturity, and the creditor wrote the 
guarantor the following letter: 

July 26, 1904. 

Wearein receipt of a letter from Flaherty 
F Lande asking for an extension of time on 
their bills of April 19th and 29th amounting 
to $1,722.87. Inasmuch as you have guar- 
anteed the account, we advise that we will 
agree to a thirty day extension, as they ask, 
if the same ts satisfactory to you. Please 
drop us a line by early mail. 


On July 27th the guarantor made the 
following reply: 
I have yours of the 26th instant, and note 
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contents relative to the extension of account 
of Flaherty ¥ Lande, which is entirely satis- 
Jactory. 

At the expiration of this period of 
credit, Flaherty & Lande failed to pay 
the bill, whereupon, after conference 
with them in relation thereto, the cred- 
itor, on the 30th day of August, 1904, 
again wrote the guarantor as follows : 


We had a telephone conversation with 
Flaherty F Lande this morning, and they 
asked for another extension of one month on 
bills of April 19th and 29th, amounting to 
$1,722.87. We advised them that we would 
accept a one month’s note for the account so 
as to not discommode you, and also favor 
them. In conclusion wish to state that note 
will have to be met at time of maturity. 


This letter was duly mailed by the 
creditor to the guarantor on the day of 
its date, and was duly received by the 
guarantor in due course of mail, but he 
made no reply to it. 

The creditor, believing that Flaherty 
& Lande’s second application for an ex- 
tension, being made as much for the 
benefit of the guarantor as for their 
benefit, had been made with his ap- 
proval, and that his failure to object 
thereto operated as a tacit acquiescence 
and consent to the granting of exten- 
sion, thereafter accepted from Flaherty 
& Lande their promissory note for the 
sum of $1,722.87, without interest, dated 
August 31, 1904, and payable 30 days 
after date, without interest, which note 
was given without any new considera- 
tion therefor moving from Flaherty & 
Lande to the creditor. 

The note not having been paid, the 
manufacturing company sued the guar- 
antor upon the debt. 

Held: The acceptance of the note, 
though without consideration, extend- 
ed the time of payment and discharged 
the guarantor, as his silence did not 
amount to acquiescence in the exten- 
sion. 
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SALE AND SHIPMENT OFGOODS. 


Where a buyer refuses to receive a shipment of 
goods from the railway, the latter, at the re- 
quest of the seller and shipper, may return 
them to him, without liability to the buyer. 


Stafsky v. Southern Railway Co., Supreme Court of Ala- 
bama, April 11, 1905. 


One Stafsky, of Birmingham, Ala., 
sued the Southern Railway Company 
for the alleged conversion of a case of 
shoes. The facts were these: 

On August 4, 1901, Stafsky purchased 
on three months’ credit from V. Rosen- 
zweig, of New York City, one case of 
shoes of the value of $123.75, which 
shoes were, on September 4, 1901, regu- 
larly shipped to him at Birmingham, 
Ala,, over the Southern Railway. Staf- 
sky refused to receive the shoes and 
to pay freight thereon on the ground 
that the same had been unreasonably 
delayed in transit, which ground was 
not well taken. After such refusal, 
the Southern Railway Company cor- 
responded with Rosenzweig, the con- 
signor, and, on his request, returned 
the shoes to him on May 1, r1go2, and 
the railway collected no freight charges 
on the shipment. Stafsky never paid 
Rosénzweig for the goods. 

On the facts, Stafsky brought an 
action of trover against the railway 
company for conversion of the shoes. 
His contention was that notwithstand- 
ing he refused to receive them, yet he 
was the true owner of the goods, and 
the railway, under the facts of the case, 
could acquit itself of liability to Stafsky, 
after receiving the goods, only in two 
ways: (1) by storing the goods in a ware- 
house at the expense of the owner, (2) 
by a sale of them in conformity with the 
statute. Code 1896, § 4226. 

Held: The question is not whether, 
by resorting to one of the two modes 
pointed out, the railway could have ac- 
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quitted itself of liability; but, under th~ 
facts, was it guilty of a tortious con- 
version? Conversion is the gist of an 
action of trover, and to support the 
action there must be a concurrence of 
the right of property, general or special, 
and of possession, or immediate righ 
of possession, in plaintiff at time of con- 
version. It was plaintiff’s duty, upon 
the arrival of the goods at Birmingham, 
to have received them. His refusal! 
to receive was wrongful. The defend- 
ant notified the shipper of the facts, and 
the shipper requested that the goods be 
shipped back to him, and on May 1, 
1902, the request was complied with. 
A wrongful refusal to accept goods sold 
authorizes the seller to rescind the sale. 
It is true that the seller might have 
sued the buyer (plaintiff) for the con- 
tract price at which the goods were 
sold, and there would have been no 
good defense to the suit; but, the 
goods not having passed into the actual 
possession of the purchaser, the seller 
might, upon the vendee not taking or 
paying for them, keep them as his own, 
and recover the difference between the 
market price at the time and place of 
delivery and the contract price. 

The defendant acted in perfect good 
faith in returning the goods, and it 
was induced to return them by the 
declarations and conduct of the plain- 
tiff. Defendant tendered the goods to 
plaintiff, and he, in effect, said they 
were not his, that he was under no ob- 
ligation to receive them, and refused 
toreceivethem. In returning the goods 
under the circumstances shown it can- 
not be reasonably said that the defend- 
ant acted in defiance of any right the 
plaintiff had or that it exercised domin- 
ion over them to the exclusion of plain- 
tiff’s right. 

Judgment for defendant, affirmed. 
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MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS 
AND TRUST COMPANIES. 


EDITED BY WILLIAM HANHARTY. 


SAVINGS BANKS PRINTED FORMS. 


The following subjects were reviewed in the previous numbers 
of the JOURNAL: 

‘* WITHDRAWALS,” in June number. 

‘*SIGNATURE AND INDEX CARDs,”’ in July number. 

‘‘DeEposits,”’ in August number. 

‘‘BonD AND MorRTGAGE LOANs,”’ in September number. 

‘*MISCELLANEOUS NOTICES AND ADVICES,”’ in October number. 


We will now describe and review the volume entitled 
DEPOSITORS’ LEDGERS. 

About one hundred and twenty-five specimen forms are dis- 
played, representing the forms used by nearly 350 banks; a great 
many duplicates were discarded. 

The subdivisions are as follows: 

LoosE LEAF LEDGERS. 
CaRD LEDGERS. 

Book LEDGERS, 
TRANSCRIPTS OF ACCOUNTS. 


Judging from the proportion of the different forms received, 
it is evident that the loose leaf and card ledgers have nearly al- 
together displaced the old fashioned ledgers in savings banks; 
this is as it should be, because of their very great advantages in 
discarding the closed accounts and leaving only live matter to 
be handled; just as cards have displaced signature and pedigree 
books, they evidently will gradually displace ledgers. The loose 
leaf ledger is used by many banks, and in some respects it has 
advantages over the card ledger; but, after all, the plan of loose 
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leaf and card is practically similar, as they both eliminate all 
dead matter and it resolves itself into a mere question of particu- 
lar convenience or preference; there is no doubt but that the old- 
fashioned ledger must go, and is going out of use rapidly. Sav- 
ings banks particularly need the best and quickest ledgers, con- 
taining no dead accounts, the posting and handling of which con- 
sume so much time; their accounts are for small amounts, and 
are far more frequently opened and closed than in banks or trust 
companies, besides having a much larger number of customers. 
In a Savings bank in New York 20,000 accounts are opened 
yearly and 15,000 are closed in the same period; this bank has had 
over 600,000 depositors, but has only about 100,000 accounts 
now open. Of course, the transferring of live accounts from two 
or three old ledgers into a new one gives some relief, but trans- 
ferring ledgers is expensive work, consumes time, and always en- 
tails danger through possible errors. The loose leaf ledger or 
card ledger avoids all this, simplifies the work, permits of rapid 
posting, also prompt trial balances, etc. 
LOOSE LEAF LEDGERS. 


The specimens do not differ greatly, except in size and color 
of paper, yellow being apparently the favorite color, next to white. 
All the forms are printed on both sides of the paper. Many have 
double columns; that is, the paper is wide enough to admit of 
a double set for dates, amounts, etc. 

Usually the name of the bank is printed on top of the sheet, 
and space is given for the name of the depositor, and sometimes 
for his address; the numbet of the account is stated; also, a 
reference is made to the sheet or book this belongs to. 

In one form from Chicago we observe a space given for name 
and address of nearest relation. Some forms have Control of 

printed thereon. 

We observe a Chicago form where the signature and pedigree 
of the depositor are entered on the top of the sheet, with the 
following printed above the signature: ‘I hereby agree to the 
by-laws, rules and regulations of this bank.” 

The question of having the signature and particulars of the 
depositor placed on the ledger sheet was ably explained in the 
October JOURNAL by Mr. H. O. KETNER, of the Lawrence Sav- 
ings & Trust Co., New Castle, Pa. There is no doubt that this 
offers many advantages; but the particular business of a bank 
will have to decide in each instance whether it is advisable to do 
so. It is our intention at some future time to refer again to this 
subject. 

The number of separate columns varies from 4 to 9, and the 
headings differ also quite a little. We reproduce herewith the head- 
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ings of some of the sheets, in their order, reading from left to right: 
Date. Withdrawn. Deposited. Balance. 
Date. Withdrawals. Deposits. Interest. Balance. 
Date. Withdrawn. Interest. Deposits. Balance. 
Date. Withdrawals. Deposits. Balance. Remarks. 
Date. Withdrawals. Checks. Deposits. Balance. 


\ Date. Withdrawals. No.of Days. Interest basis. Balance. 
( Date. Deposits. No.of Days. Interest basis. 


Date. Deposits. Withdrawals. Balance. 

Date. Deposit. Withdrawal. Balance. Interest. Memo. 

Date. Deposits. Payments. Balance. 

Date. Debit. Credit. Interest. Balance. 

Date. Checks. Interest. Deposits. Balance. 

Date. Checks. Balance. Date. Deposits. 

Date. Checks. Deposit. Balance. 

Date. Interest. Deposits. Payments. Balance. 

Date. Interest. Withdrawn. Deposited. Balance. 

Date. Interest. Deposits. Interest. Payments. Balance. 

Date. Folio. Deposits. Interest. Withdrawals. Balance. 

Date. Memo. Checks. Deposits. Interest. Balance. 

Date. Memo. Debit. Credit. Balance. 

Date. Item. Debit. Credit. Balance. 

Date. Descr. Withdrawals. Deposits. Balance. Interest. 

Date. Payment. Days. Interest. Deposits. Days. Interest. Bal. 

Item. Date. Debit. Credit. Interest. Balance. 

Notations. Date. Deposits. Withdrawals. Balances. Interest. 

Memo. Date. Deposited. Withdrawn. Balance. Interest. 

We would draw attention to the fact that a// the forms received 
have a balance column; this is now found necessary by all pro- 
gressive savings banks, and it is being used in pass books also, 
which we will consider later on. Regarding the size of these ledgers, 
the sheets vary from the smallest, 442 x9 inches, to the largest 
which is 11x14 inches. 

CARD LEDGERS. 

The variety of these cards is smaller, the average size is 5x8 
inches, and the prevailing color yellow (an excellent color for the 
eyes). A few of of these cards are very large, notably one 9x11 
inches, from San Francisco, from the pioneer large bank using 
card ledgers; and also a few others of some what similar size 
from California; they appear to us unwieldly, and the ordinary 
card about 5x8 inches seems to us to meet the requirements of 
handiness and sufficient room for the ordinary savings accounts, 
All cards are printed on both sides, to allow the use of the re- 
verse side when the account proves active; generally speaking, 
it is a good rule to have the card ledger contain about the same 
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number of lines as the pass-book and also to have the pass-book 
ruled in the exact way as the card is ruled, with similar headings 
arranged in the same way; in a word the pass-book should be 
an exact copy of the card ledger; this will prove of great advan- 
tage in comparing and posting, no matter what system the bank 
follows. 

At the top of the card appears the name of the bank; under- 
neath there is space for the depositor’s name and number of the 
account. Some banks write in the address of the depositors. In 
many instances, the name of the depositor and number of the 
account are placed on top of the card and underneath is printed 
In account with........ Bank. 

Some cards have also the depositor’s signature and all par- 
ticulars; we have referred to this under the heading of ‘Loose 
Leaf Ledgers,’’ and the same remarks apply. 

We will now proceed to give examples of the headings of the 
columns of some of these cards; they read from left to right. 

Date. Withdrawn. Deposited. Balance. 

Date. Withdrawals. Deposits. Interest. Balance. 

Date. Withdrawn. Dividend. Deposited. Balance. 

Date. Withdrawn. Deposited. Balance. Interest. Date. 


Date. Drafts. Deposits. Interest. Balance... 
Date.  Dratts. Deposits and Interest. Balance. 
Date. Dratts. Balance. Balance. Deposits. 
Date. Checks. Deposited. Balance. 

Date. Debits. Credits. Balance. 


Date. | Payments. Deposits. Interest Figs. Balance. 
Date. Memo. Drafts. Days. Interest Decimals. Deposits. Bal. 
Date. Item. Withdrawals. Deposits. Balance. 

Date. Deposited. Dividend. Withdrawn. Balance. 
Date. Deposited. Withdrawn. Balance. 

Date. Deposited. Payments. Balance. 


Date. Deposit. Interest. Withdrawn. Balance. 
Date. Page. Deposited. Dividend. Withdrawn. Balance. 
Date. Memo. Deposits. Payments. Balance. 
Date. Received. Paid. Balance. Dividend. 


Like in Loose Leaf Ledgers al/ the cards received have a bal- 
ance column. 

We observe a California card for certificates of deposits; it is 
headed with the name and address of the depositor and states 
Certificate of Deposit account with........ Bank; the column headings 
are Date, Number, Deposits, Withdrawals, Balance. 

Whilst on the subject of Certificates of Deposits, we described 
in our August number a form of certificate with coupons attach- 
ed used in some Western States; we observe this week an an- 
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nouncement that a New Jersey bank intended offering these to 
their depositors, payable in 5 years and redeemable at any pre- 
vious time on a 30 days notice; such certificates may not be is- 
sued by savings banks in the State of New York, but elsewhere 
where the law allows we believe they would prove quite successful, 
being of an advantage both to the bank and to the depositor, 
as explained at the time. 
TRANSCRIPTS OF ACCOUNTS. 


These forms are used for transcripts of accounts when asked 
for by depositors, and often for legal purposes; for the former 
use, they are simply headed ........ in account with ........ Bank, or 
SUD siesta Bank in account with ........ In the latter case, they state 
ndihican in account with the ........ Bank; the following is a correct 
transcript from our ledger, account No.. ........ 

A New York form has annexed to it the following affidavit, 
which explains itself: 


nina of the City of........ being duly sworn deposes and says: 
That he is the ........ OF te i..2.. Bank; That said bank has 
now on its ledger account No ........ in the name of........ of 


which account the annexed is a true transcript. That under 
the contract of deposit, the bank pass-book issued to said 
depositor must be surrendered tothe bank before the amount 
standing to the credit can be withdrawn; and in case part 
only of said sum shall be drawn the said pass-book is to be 
produced to the bank in order that the payment to be made 
may be entered therein. Deponent further says that he has 
no knowledge or information sufficient to form a belief as to 
whether the aforesaid depositor is the identical person who 
is the judgment debtor in this action. 


(Zo be continued in the next number.) 


Colored Savings Banks in the United States. 


We take much pleasure in presenting to our readers an article 
on Colored Savings Banks written for the JouRNAL by Mr. John 
Mitchell, Jr., President of the Mechanics Savings Bank, Richmond, 
Virginia. Mr. Mitchell, as a delegate for his bank, attends the 
Conventions of the American Bankers’ Association, and has taken 
part in the debates for the past two years; he is a shrewd, modest 
and unassuming man, well posted in his business, and does not 
hesitate to speak his mind freely at the meetings. In Washington 
his remarks at the meeting of the Savings Bank Section were 
picturesque and quite apropos, and were well received. We are sure 
that our readers will be pleased to hear again from Mr. Mitchell. 

Mr. Mitchell’s interesting communication shows that twelve 
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savings banks whose depositors are solely colored people are now 
in operation in the South, a fact not generally known here, which 
is a very gratifying showing; it speaks volumes for the progress 
of our colored brethren, and we earnestly hope that they will per- 
severe in the ways of self-denial and thrift ; it is only through such 
and similar means that the ever-recurrent negro problem will be 
finally settled. 


Prohibiting the Word ‘‘Savings.”’ 
NeW YORK, October 26, 1905. 
Editor Savings Bank Department : 

DEAR SIR:—The action of the New York State Legislature in forbidding the use 
of the word ‘* Savings” by banks, corporations, and others not duly authorized, has 
been criticised as harsh and drastic. It seems to me that the reasons for its enact- 
ment are by many misunderstood or imperfectly understocd, 

It is not the taking-away of the deposits of the savings banks by our friends of the 
banks and trust companies of which we complain: we send them a great many ac- 
counts not suitable for our institutions; it is something quite different. 

It is the leading of the ignorant masses to believe that they are depositing in a real 
savings bank with all its restrictions, when in reality they are depositing in a commercial 
concern which is not under the same restrictions. 

In the word “ savings bank”’ the distinctive part is savings, and this always sug- 
gests the whole word. 

Recently a trust company failed in New York, which had a “ savings” department, 
and issued little metal receptacles. How many of these depositors suspected that 
they were not depositing in a “savings” bank? How many knew that their money 
was not to be invested just as it would have been in the Bowery Savings Bank? 
Probably only a few knew the difference; but if one was deceived, that was a wrong. 

Recently a State bank in Buffalo failed, having a “savings” department. The 
“savings” depositors were surprised to find that they were not preferred creditors, 
and that they were not “savings” bank depositors. Doutless some of them are still 
saying: ‘I lost my money in that savings bank which failed; I'll put no more money 
in savings banks.” 

[t is just that the savings banks be protected in their distinctive name and in the 
distinctive part of it, as it is also just that the trust companies be protected (and they 
are in many states protected) in the use of the word “ trust.” 

I doubt if any real benefit accrues to a bank or trust company from bidding for 
small savings; surely it is not a great enhancement to their reputation when it is ob- 
served that every concern which fails has a “ savings” annex 

CHARLES E, SPRAGUE. 


The communication from our esteemed correspondent is very 
timely indeed; this matter was discussed at some length by Mr. 
Paton in the October number. Col. Sprague’s argument is a 
very strong one, but it looks to us as if this new attempt of our 
legislature to further restrict the use of the word ‘“‘savings”’ had 
gone a little too far. The previous statute, which prevented 
other institutions than Savings banks from advertising or put- 
ting forth a sign as a Savings bank, was sufficient to protect the 
depositors. 

Fifty years ago the savings bank depositors, especially in the 
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East, needed protection in so far that they were mostly unedu- 
cated, ignorant emigrants; but has not the class of savings 
depositors in the East changed a great deal of late? They now 
understand pretty well what they are about when they make 
their deposits; they select a bank that shows a good surplus and 
pays the largest interest; they watch these things much more 
closely than heretofore, and we take it that three-fourths of our 
Savings banks depositors to-day need no further protection than 
that which the law throws over all our banking institutions, by 
regular examinations, sworn reports and limitations as to in- 
vestments and business. Moreover, the National Bank Act does 
not prohibit such use of the word savings, and it seems to us 
that this legislation is dealing an unfair blow to our State in- 
stitutions in so far that it forbids the State banks and Trust Com- 
panies to do a certain class of business permitted to national 
banks. The Savings bank field is an attractive one, and if legis- 
lation for Stateinstitutionscould be devised by which they could all 
open savings departments freely, keeping the investments for 
such entirely separate and under the very same safeguards as the 
Savings bank law requires to-day of the Savings banks, it might 
be that the interests of depositors would be as well protected as’ 
at present and yet permit competition for Savings bank business. 
Criticisms are not infrequently heard as to the management 
of Savings banks in the City of New York; they are by some 
called charitable institutions, and on that ground are objected 
to by many independent citizens; others complain that deposi- 
tors, who are practically the owners of the Savings banks, have 
no voice in the management of these institutions which are in the 
hands of a self-perpetuating body of trustees; on the other hand 
it is also said that in several of our large institutions in the city 
of New York depositors are not treated with the courtesy and 
consideration due to them. These banks, having grown to huge 
proportions under the fostering care and protection of the State, 
with a practical freedom from taxation, are managed by people 
who, having no financial interests in their profits, become in- 
different and, perhaps, careless. We by no means intend to say 
that our Savings banks are not well managed; the great major- 
ity of them, on the contrary, are in excellent hands; but, as we 
said before, criticisms are frequently heard, and we do not believe 
that legislation along the lines referred to by our correspondent 
will have the tendency to quiet such talk or give much satis- 
faction to the depositors. 
The matter is complicated, and it seems difficult to come to 
anyconclusion. ‘Let well enough alone’”’ is anexcellent old proverb 
well worth following. But we fail to see any reason whatever 
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for further restricting competition with Savings banks. The word 
‘“‘savings’’ can not be patented. The decision of our Court of 
Appeals shows that they can have no right to use this word ex- 
clusively in their business. We believe that our people thoroughly 
understand the meaning of the word Savings bank and the pro- 
tection that it affords to depositors, and to actually forbid a 
strong Trust Company or State bank from using the word Sav- 
ings department even in its correspondence, seems not only harsh 
and drastic, as our correspondent mentions, but also somewhat 
childish, in view of the fact that the statute can and is being 
evaded constantly by banking institutions advertising what is 
called ‘‘Interest Department” or ‘‘Home Department,’ where de- 
posits are received on practically the same terms as in regular 
Savings banks. The genius of our banking law favors a sharp 
division between the different institutions. We ourselves are in 
favor of it, yet the reasoning of many of the western banks is 
quite different and worthy of attention. 

Not longago the President of a large Trust Company in Illinois 
said to us: “We have a Trust Company with a million capital 
and a million surplus; we doa Trust Company business and also 
a general banking business; if our clients want letters of credit, 
we furnish them; when they desire to open savings accounts for 
themselves or members of their family, we accommodate them by 
having a savings department; if they desire to safeguard their 
valuable papers, etc., we have a safe deposit vault where they 
may hire boxes from $5 upward per year; we also keep on hand 
for their investment when desired, an assortment of first-class 
bonds, carefully selected by ourselves; in fact, we believe that 
we should accommodate our clients in all their banking business 
of depositing, discounting, savings, foreign exchange, safe de- 
posit and investments, and in any other way that may be useful to 
them; our clients are accommodated, and pleased to transact 
all moneyed business of whatever nature with us; we offer 
them all possible facilities, together with the guarantee of our large 
capital and surplus, and I see no reason whatever why we should 
be restricted to doing only one kind of banking business.”’ 

Taking the matter by and large, it is a big question, and we 
shall be glad to have our readers’ opinions on the subject. 
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COLORED SAVINGS BANKS IN THE UNITED STATES. 





JOHN MITCHELL, JR., PRESIDENT MECHANICS SAVINGS BANK, RICH- 
MOND, VA. 


For many years after the failure of the Freedmen’s Savings 
Bank the citizen of color regarded with distrust all savings. in- 
stitutions in the South-land. He had been led to believe that this 
reconstruction institution was backed by the United States Gov- 
ernment, and the fact that it was not, despite the alluring mis- 
representations of its managers and officials, destroyed the con- 
fidence of this trusting child of the sunny land. 

He was suspicious of the white man’s bank, and he returned 
to the methods of bygone days, hiding his savings in the stumps 
of trees, and placing them in receptacles in the ground, while the 
home made bag, the worn stocking and the niche in the chimney 
were utilized for the purpose of hiding away “wealth” that 
neither increased nor decreased, but which disappeared when the 
prying eyes of the ever watchful thief detected the resting place 
of that which he so much desired to gratify his appetite and 
to satisfy his desires. 

The latter individual did more than anyone else to change 
this mode and method of saving, although the masses of the 
colored people found it more in keeping with their personal hap- 
piness to spend it, and thereby comply with what many of them 
believed to be a divine command upon this subject: ‘‘Lay not up 
for yourselves treasures upon earth where moth and rust doth cor- 
rupt, and where thieves break through and steal.’’ This was 
good gospel to the minds of the peddlers, the shop-keepers and 
thecanvassers for piano, organ and furniture houses. The colored 
people were spending upon the theory that it is best to “eat, 
drink and be merry, for to-morrow you may die.” 

Despite all these handicaps, the example of the progressive 
white men set the intelligent, practical minority to thinking, and 
an effort was made to restore confidence. White banking institu- 
tions were patronized, and the funds there deposited by colored 
people steadily grew. Tasty, substantial residences were built 
by colored people, and the result was that many of our people 
began to engage in business, being cordially supported in their 
efforts by white business men who furnished the goods and found 
that a supply station operated by colored men was just as sure 
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to swell the earnings of the concern as supply stations managed 
by white men. ; 

The growth of the fraternal orders for the care of the sick and 
the burial of the dead stimulated, too, this desire to save. 

It was on November 20, 1901, that I secured a charter for 
the Mechanics Savings Bank, of Richmond, a corporation of 
which I am President. Associated with me were fifteen of the 
leading business colored men of this city. They were W. F. 
Graham, B P. Vandervall, J. C. Farley, Wm. A. Hankins (since 
deceased), Thomas M. Crump, R. W. Whiting, John T. Taylor, 
E. A. Washington, D. J. Chavers, John R. Chiles, H. F. Jonathan, 
Thomas Smith, E. R. Jefferson, J. J. Carter, and William Custalo. 
The capital stock was $25,000, and the incorporated institu- 
tion opened its doors even before its handsome furniture and safe 
had arrived. The vault, 10x12 feet, was in position, and within 
ten days $8,000 had been deposited. The amount on deposit 
from all sources is now $91,942.58. The bulk of its business is 
local. 

The Mechanics Savings Bank has purchased improved real 
estate to the value of $70,016.46, all of which is free from mort- 
gages or other encumbrances. It has recently purchased a hand- 
some three story brick building in the ‘‘heart’’ of the business 
section for $17,500 cash, and it owns another building within four 
squares of its recent purchase. 

The aggregate deposits are shown in the following summary 
for four years since the bank’s incorporation : 


SI Sibcnct inte dnasa nadencncoecesiadeaeel $122,915 04 
RRR Re omer rae een re beeen 186,796 61 
eee ee ee Seee 262,537 86 
a 250,249 94 

_ FERRO OTe $822,499 45 


This institution has as its New York correspondent the Na- 
tional Park Bank, and as its Richmond correspondent the American 
National Bank. Thomas H. Wyatt is Cashier and H. F. Jona- 
than, Vice-President. 

When it is remembered that this city has three other colored 
Savings banks, the showing will appear in even a more favor- 
able light. 

About twenty years ago, Rev. William W. Browne, Grand 
Worthy Master of the Grand Fountain, United Order of True Re- 
formers, sat in the State Bank of Virginia, of this city, with about 
$600 in pennies, nickels and dimes, and the banking institution 
refused to stop and count it at once. He became thoroughly dis- 
gusted with these white men’s way of doing business, and an- 
nounced that he would start hisown bank. He kept his word, 
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and the treasury of this large organization became known as the 
Savings Bank of the Grand Fountain, United Order of True Re- 
formers. The organization was national in its scope, and Rev. 
Browne was its first president. It is regularly incorporated and 
its deposits aggregate $500,000. Its capital stock is $100,000. 
Rev. W. L. Taylor is now president and R. T. Hill, Cashier. All 
subordinate Fountains in the United States must keep their money 
at Richmond. 

The colored banks, of which I have secured a list, number 12, 
and are as follows: 

Savings Bank, Grand Fountain, United Order True Reformers, 
Richmond, Va. 

Nickel Savings Bank, Richmond, Va. 

Mechanic’s Savings Bank, Richmond, Va. 

St. Luke Penny Savings Bank, Richmond, Va. 

Alabama Penny Savings Bank, Birmingham, Ala. 

Lincoln Savings Bank, Vicksburg, Miss. 

Delta Penny Savings Bank, Indianola, Miss. 

Bank of Mound Bayou, Mound Bayou, Miss. 

Grand United Order of Galilean Fisherman’s Consolidated 
Bank, Hampton, Va. 

Capital City Savings Bank, Little Rock, Ark. 

One Cent Savings Bank, Nashville, Tenn. 

Knights of Honor Savings Bank, Greenville, Miss. 

The aggregate capital stock of these institutions, all of which 
in all of them is not entirely paid in, amounts to $258,000. The 
aggregate amounts on deposit are $988,000. in round num- 
bers, showing that the million dollar mark is not far away. 

The confidence of colored people in their own institutions is 
steadily on the increase, although it is but fair to say that it is not 
by any means all that it should be. The bulk of the colored 
people’s savings in the South-land is as yet in the white banking 
institutions of that section, many refusing to sleep soundly at 
night if it were known that it was in any other place. 

At the recent session of the American Bankers’ Association, 
at Washington, a white banker from Athens, Georgia, stated to 
me that he had three hundred negro depositors. It would be well 
to remark that I am the first and only citizen of color who has 
ever attended the session of that great organization either as a 
delegate or a spectator. 

It is a rare thing for a colored savings bank to fail, and yet 
some of them have failed. This is noticeably the case in Chatta- 
nooga, Tenn., where the Penny Savings Bank went into the hands 
of a receiver. 

The Lexington Savings Bank of Baltimore, Md. was another 
example of this kind and the Capital Savings Bank, of Was ing- 











882 THE BANKING LAW JOURNAL. 


ton, D. C., shattered the confidence of the colored people of the 
national capital, while the failure of the first negro bank North 
upset the colored population of Philadelphia, Pa. In none of 
these cases did the panic extend to the other cities but no effort 
has been made in any of them to again do business along these 
lines. 

When colored savings banks were first established, many col- 
ored people would deposit small sums of money in the institution 
in the morning and hurry back in the afternoon to draw it out 
again, just to see if they were safe and to be satisfied that they 
could really “git it out again.” 

The writer knows personally of a case where a colored de- 
positor placed $600 in the institution in the afternoon and came 
at 6 o’clock the next morning to get it out again. The amus- 
ing part about it was that, after receiving it, he deposited $400 
of it in the savings bank again, and the writer went with him to 
the State Bank of Virginia to put in the other $200, receiving a 
certificate of deposit therefor, because he wanted his money in 
two places, and in the other case he preferred a white institution. 

The attitude of the banks controlled by white men is most 
friendly, and they do not hestitate to clear for the colored insti- 
tutions and to aid them in any way in their efforts to learn the 
ways of finance and profit by the experience of others. 

Of course this branch of the business is in its infancy, and the 
institution with which I am connected is steadily steering in the 
direction of the open sea of finance, when it can secure a sea- 
going vessel, drop the savings department from its mast-head 
and appear in the full rig of a state or national bank. 

Whether our dream will come to pass and our hopes realized 
depends, of course, upon our skill in handling the craft now en- 
trusted to our keeping. 


Mutual Savings Banks. 

Why are mutual savings banks not mentioned in the proposed 
bank legislation for Ohio? We should think that the success 
of the few mutual banks with special charters in that State, es- 
pecially the well-known Society for Savings, of Cleveland, would 
show the desirability of providing for the charter of such banks 
in the general banking act to be considered by the Legislature. 
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PROPOSED BANK LEGISLATION IN OHIO. 


As announced in our October issue, the proposed Banking 
Law for Ohio formed the subject of an interesting address by 
Mr. N. Henchman Davis, President of the Central Trust & 
Safe Deposit Company of Cincinnati, at the Convention of the 
Savings Bank Section of the American Bankers’ Association, 
October 10th last, in Washington, D.C. Mr. Davis was unfortu- 
nately prevented from attending the Convention, and, therefore, 
his address was read by the Secretary; it attracted considerable 
attention, but discussion on the subject was, of course, prevented 
by his absence; several delegates were prepared to ask him ques- 
tions, as Mr. Davis is the President of the Ohio State Board of 
Commerce and a member of the Committee who drafted the bill, 
and is, of course, thoroughly familiar with the subject. 

We have given some little attention to this proposed law, and 
must say that the first impression, which we noted in our last 
issue, that the bill was carefully drafted by an experienced hand, 
is confirmed. 

We will have to criticise, however, the following sections, and 
would draw the attention of our readers to them. We understand 
that, although the bill failed of endorsement at the recent Con- 
vention of the Ohio Bankers’ Association, it is yet proposed to 
bring it before the Legislature, perhaps with some amendments, 
and therefore the present seems to be the proper time to remedy 
whatever defects may be found in the bill. 

On page 6, section 21, we find the following: 

“Any company organized under this act may increase its capital 
stock as provided in sections 3262 and 3263 of the Revised Stat- 
utes, and, in case of such increase, the board of directors of such 
company may sell such increase or additional stock to such person 
or persons, at such price, not less than par, as they deem best, 
to the interest of such company.” 

When a bank increases its capital, preference should be given 
to its stockholders in taking up the new stock at whatever price 
may be fixed for it. This is not mentioned in this section, al- 
though it may possibly be provided for in the Revised Statutes 
of Ohio. 

Page 8, section 27, reads as follows: 

“‘Any vacancy in the board of directors shall be filled by the 
board for the unexpired term. 

‘“*Any director absent for more than five successive meetings 
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shall be subject to have his seat declared vacant by resolution of 
the board.” 

The following should be added: ‘unless previously excused by 
the board.” 

Page 9, section 32, reads: 

‘*A Committee of at least three directors or stockholders shall 
be appointed annually by the board of directors to examine thor- 
oughly, or to superintend the examination of, the assets and 
liabilities of the company, and to report to the board of directors 
the result of such examination.” 

The examination by the board of directors should preferably 
be semi-annually, as in most of the Eastern banks. 

Page 9, section 33, is as follows: 

‘‘Whenever a deposit is made to the joint account of two or 
more persons, with an agreement that such deposit is to be sub- 
ject to the check of either party, and that it shall continue so, 
notwithstanding the death of any one or more of the persons 
making such joint deposit, such account shall continue to be pay- 
able to the check of the survivor, and the death of any one or 
more of the persons making such joint account shall not revoke 
the power of the survivor or survivors to check on such account ; 
and no recovery shall be had against any such company for 
amounts so paid on the check of such survivor or survivors and 
charged to such account.” 

The phraseology of this section, it seems to us, might be im- 
proved; we fail to see why the expressions ‘‘on the check of the 
survivor’ or ‘“‘to check on such account”’ or ‘ton the checks of such 
survivor’ would not be improved by being changed into “to the 
survivor” or ‘‘on such account,”’ or ‘‘on the order of suchsurvivor.”’ 

Page 18, section 56, says: 

‘‘ Any savings bank may receive on deposit any sum of money 
that may be offered for that purpose by any person, firm, society, 
or corporation, or by any municipal corporation, township, special 
school district, county or state, or by any other body politic, or 
that may be ordered to be deposited by any court of this state 
or of the United States having custody of money and make invest- 
ments thereof in the manner provided in this act, and may credit 
and pay such rates of interest thereon as may be agreed upon, 
not exceeding the rate allowed by law.” 

We believe that deposits in savings banks should be limited; 
indeed, it is one of the qualities of the existence of these ac- 
counts that they should be for comparatively small sums. In the 
East such accounts are usually limited by law to $500 up to 
$3,00); perhaps this limitation would be too strict in — but 
there should be some limit, say perhaps $5,000. 
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Page 19, section 58, article 6, relating to the investments of 
savings banks, says: 

“Mortgage bonds of any railroad or street railroad, or gas or 
electric light, or water company, which has for five consecutive 
years next preceding paid the interest on such bonds; but such 
investment must be approved by the board of directors.” 

To this should be added a requirement that the corporations 
referred to must have paid 4% dividends for five consecutive 
years; if these corporations have only succeeded in paying inter- 
est on their bonds and have paid no dividends whatever they 
seem to be rather a poor kind of security for savings banks to 
invest in. 

Page 19, section 58, paragraph 7, relates to the same subject: 

‘Notes secured by mortgage on unincumbered real estate situ- 
ated in this state, where the amount loaned thereon does not 
exceed sixty per cent. of the value of the real estate including 
improvements which are kept insured; but not more than sixty 
per centum of the amount of the paid-in capital, surplus and de- 
posits of such savings banks shall at any time be invested in such 
real estate securities." 

A loan of sixty per cent. of the value of improved real estate 
is a reasonable loan, but not so when on unimproved property; 
in such case, we should say that forty per cent. of the value 
would be a good limit for vacant lots or unimproved property. 

Page 19, section 58, paragraph 9 (same subject) : 

‘‘Stocks and bonds that shall have paid regular dividends or 
interest of at least four per cent. per annum for at least five con- 
secutive years next preceding, and promissory notes of corpora- 
tions which have paid dividends of not less than four per cent. 
per annum upon its capital stock for five consecutive years next 
preceding, when the same are authorized by an aflirmative vote 
of not less than two-thirds of the entire board of directors of such 
savings banks.” 

This is not quite clear; does the four per cent. requirement apply 
to both stocks and bonds? 

Page 19, section 58, paragraph 10 (same subject). 

‘‘ Promissory notes of individuals, firms, or corporations, when 
secured by a sufficient pledge of any of the aforesaid securities.” 

A margin of at least 10 % should be required for securities 
given as collateral. 

Page 20, section 61, is as follows: 

‘“The board of directors may prescribe the terms on which de- 
posits shall be received and paid out, and the mode of transacting, 
managing and conducting the affairs and business of the bank.” 

The directors of a savings bank should be especially empow- 
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ered, in unmistakable terms, to demand a notice of say thirty 
or sixty days from their depositors, for the repayment of their 
deposits. 

Page 20, section 64, relates to minors: 

‘‘When any deposit is made in any savings bank by a person 
who is a minor, such bank may pay such deposit to such minor, 
irrespective of whether such minor be or be not under guardian- 
ship, and the receipt of such minor shall be in all respects as valid 
as if such minor were of full age.” 

This should read “‘by or in the name of a person who is a 
minor.” 

Page 21, section 67 (part of), relates to the powers of safe 
deposit companies: 

‘*Such corporation shall also have power to act as agent for 
the purpose of registering, countersigning, or transferring the cer- 
tificates of stock, bonds or other evidences of indebtedness of any 
corporation, association, municipality, state or public authority, 
upon such terms as may be agreed upon."’ 

We fail to see why safe deposit companies should be given 
power to register, countersign or transfer certificates of stock; 
these powers belong much more naturally to trust companies, 
and have always been exercised by them. 

We now come to matters which in our opinion are omitted in 
this bill, whether intentionally or otherwise we cannot say. 

First: No provision has been made for the payment by the 
bank of the ordinary trust account to the beneficiary at the death 
of the trustee. This law exists in many States, and is a protec- 
tion to the bank; in New York it reads as follows: ‘When any 
deposit shall be made by any person in trust for another, and 
no further notice of the existence and terms of a legal and valid 
trust shall have been received by the bank in writing, in the 
event of the death of the trustee, the same, or any part thereof, 
together with the dividends or interest thereon, may be paid to 
the person for whom the deposit was made.”’ 

Second: We fail to discover any provision made for branch 
banking; whether this omission isintentional or not we cannot say; 
branch banking under proper limitation and regulation may 
prove useful and good banking. 

Third: There should be a provision compelling the bank officer 
receiving any communication from the Banking Department to 
submit such to his Board of Directors at the next meeting; this 
is a wise statute, and has recently been added as an amendment 
to the banking laws of New York State; it reads as follows: 
“Each official communication directed by the Bank Superintend- 
ent to a bank etc. pertaining to an investigation or examination 
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conducted by the banking department, or to the affairs of such 
bank, etc., containing suggestions or recommendations as to the 
conduct of the business thereof, shall be submitted by the officer 
receiving it to the Board of Directors of.such bank, at the next 
meeting of the Board.” 

It will be seen that the above criticisms apply only either to 
phraseology Or minor points; they are made at a distance, and 
without understanding thoroughly the conditions that are so 
familiar to Ohio bankers. 

In New York State the division between our financial institu- 
tions has been very sharply drawn; we refer to the divisions and 
powers of State banks, trust companies, savings banks and Safe 
deposit companies; indeed, our legislature has gone perhaps a 
little too far in that direction, as will be seen by referring to a 
communication in another part of this paper relating to the pro- 
hibition of the use of the word “savings’’ by any other than a 
savings bank or savings and loan association. 

The proposed banking law in Ohio would admit of the exis- 
tence of a commercial bank, savings bank, trust company and 
safe deposit company all combined in one institution; it is true 
that it requires a separation of certain accounts and certain 
kinds of business; but we know that, in case of trouble, this 
separation can hardly be carried through and enforced. Why this 
should be permitted in Ohio, we do not understand, but are pre- 
vented from criticising because of our absence of knowledge of 
the local conditions of that State; we have therefore, merely 
criticised the wording of a few sections of the law, and suggested 
a few small matters that might be profitably included in such 
attempted new legislation. At the same time we would be much 
pleased to have Mr. Davis explain to our readers the motives 
that induced the Ohio Bankers’ Association and the Ohio State 
Board of Trade to bring forth a bill so much out of the ordi- 
nary in so far that its permits the¢combining of commercial 
banks, trust companies, savings banks and safe deposit compan- 
ies, or any two or three or four of them, in one institution. 








WAREHOUSE RECEIPTS 


NEGOTIABLE AND NON.-NEGO 
TIABLE WAREHOUSE RE- 
CEIPTS. 


Chapter 452, Laws of California, 1905. Anact 
to addan Article Illa to Chapter II of 
Title 11] of Part IV of Division Third of 
the Civil Code, relating to warehousemen. 

Section 1. Article IIIa of Chapter 

II, Title III of Part IV of Division 

Third is hereby added to the Civil Code 

to read as follows: 


CHAPTER IIIA. 
WAREHOUSEMEN. 


Section 1858. Warehouse receipts, 
must not be issued. 


Section 1858a. Property not to be removed 
without consent in writing. 


Section 1858b. Warehouse receipts, classifi- 
cation and effect of. 


Section 1858c. Endorsement on negotiable 
receipt of property delivered. 


Section 1858d. Negotiable receipts and their 
effect. 

Section 1858e. 

Section 1858f. 


when 


Liability for loss by fire. 
Penalties and liabilities. 





1858. A warehouseman, wharfinger 
or other person doing a storage business 
must not issue any receipt or voucher 
for any merchandise, grain, or other 
product or thing of value, to any per- 
son purporting to be the owner thereof, 
or to any person as security for any in- 
debtedness or for the performance of 
any obligation, unless such merchan- 
dise, grain or other product, commod- 
ity or thing has been, in good faith, 
received by such warehouseman, whar- 
finger or other person, and is in his 
store or under his control at the time 
of issuing his receipt; nor must any 
second receipt for any such property 
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be issued while a former receipt for any 
part thereof is outstanding and uncan- 
celed. 

1858a. No warehouseman, wharfin- 
ger or other person must sell or in- 
cumber, ship, transfer, or remove be- 
yond his immediate control any prop- 
erty for which a receipt has been given, 
without the consent in writing of the 
person holding such receipt, plainly in- 
dorsed thereon in ink. 

1858b. Warehouse receipts for prop 
erty stored are of two classes: first, 
transferable or negotiable; and second, 
non-transferable or non-negotiable. 
Under the first of these classes the 
property is transferable by indorsement 
of the party to whose order such re- 
ceipt was issued, and such indorsement 
is a valid transfer of the property rep- 
resented by the receipt, and may be in 
blank or to the order of another. All 
warehouse receipts must distinctly 
state on their face for what they are is- 
sued and its brand and distinguishing 
marks and the rate of storage per month 
or season and, in the case of grain, the 
kind, number of sacks, and pounds. 
If a receipt is not negotiable, it must 
have printed across its face, in red ink, 
in bold, distinct writing, the word 
‘‘non-negotiable.” 

1858c. If a negotiable receipt is is- 
sued for any property, neither the per- 
son issuing it nor any other person into 
whose care or control the property 
comes must deliver any part thereof 
without indorsing on the back of the 
receipt, in ink, the amount and date of 
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the delivery; nor can he be allowed to 
make any off-set, claim or demand 
other than is expressed on the face of 
the receipt, when called upon to deliver 
any property for which it was issued. 

1858d. If a non-negotiable receipt is 
issued for any property, neither the per- 
son issuing nor any other person in 
whose care or control the property 
comes, must deliver any part thereof 
except upon the written order of the 
person to whom the receipt was issued. 

1858e. No warehouseman or other 
person doing a general storage business 
is responsible for any loss or damage 
to the property by fire while in his 
custody, if he exercises reasonable care 
and diligence for its protection and 
preservation. 

1858f. Every warehouseman, whar- 
finger or other person who violates any 
of the provisions of Secs. 1858 to 1858e 
inclusive is guilty of a felony and, 
upon conviction thereof, may be fined 
in asum not exceeding five thousand 
dollars, or imprisoned in state prison 
not exceeding five years, or both. He 
is also liable to any person aggrieved 
by such violation for all damages, im- 
mediate or consequent, which he may 
have sustained therefrom, which dam- 
ages may be recovered bya civil action 
in any court of competent jurisdiction, 
whether the offender has been convicted 
or not. 


FALSE OR FRAUDULENT WARE- 
HOUSE RECEIPTS. 





Chapter 307, Laws of California, 1905. An act 
concerning warehouse receipts, and the 
issuing, sale and transfer thereof and the 
sale of goods, wares and merchandise stored 
in public or private warehouses in other 
states, 


Section 1. That it shall be unlaw- 
ful for any corporation, firm or person, 
their agents or employes, to issue, sell, 
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pledge, assign or transfer in this state, 
any receipt, certificate or other written 
instrument purporting to be a ware- 
house receipt, or in similitude of a 
warehouse receipt, or designed to be 
understood as a warehouse receipt, for 
goods, wares or merchandise stored or 
deposited, or claimed to be stored or 
deposited in any warehouse public or 
private, in any other state, unless such 
receipt, certificate or other written in- 
strument shall have been issued by the 
warehouseman operating such ware- 
house. 

Section 2. It shall be unlawful for 
any corporation, firm or person, their 
agents or employes, to issue, sell, 
pledge, assign or transfer in this state, 
any receipt, certificate or other written 
instrument for goods, wares or mer- 
chandise claimed to be stored or de- 
posited in any warehouse, public or 
private, in any other state knowing that 
there is no such warehouse located at 
the place named in such receipt, certifi- 
cate or other written instrument, or if 
there be a warehouse at such place, 
knowing that there are no goods, wares 
or merchandise stored or deposited 
therein as specified in such report, cer- 
tificate or other written instrument. 

Section 3. It shall be unlawful for 
any corporation, firm or person, their 
agents or employes, to issue, sign, sell, 
pledge, assign or transfer in this state 
any receipt, certificate or other written 
instrument evidencing, or purporting 
to evidence the sale, pledge, mortgage 
or bailmentof any goods, wares or mer- 
chandise, stored or deposited, or claimed 
to be stored or deposited, in any ware- 
house, public or private, in any other 
state unless such receipt, certificate or 
other written instrument shall plainly 
designate the number and location of 
such warehouse, and shall also set forth 
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therein a full, true and complete copy of 
the receipt issued by the warehouseman 
operating such warehouse wherein such 
goods, wares or merchandise are stored 
or deposited, or are claimed to be stored 
or deposited ; provided, that the provis- 
ions of this section shall not apply to the 
issue, signing, sale, pledge, assignment 
or transfer of bona fide warehouse re- 
ceipts issued by warehousemen opera- 
ting public or bonded warehouses in 
other states, according to the laws of 


FISK & ROBINSON'S 


The monthly bulletin of investments of Fisk 
& Robinson for November contains some of the 
most interesting as well as instructive informa- 
tion that has come to our notice for some time. 
This information is gathered from authoritative 
sources which makes it valuable for future ref- 
erence. It is arranged in the form of a table 
which gives an estimate of the yield of the dif- 
ferent agricultural products, the estimated value 
of those products and the revenue that should 
accrue to the railroads from their transportation. 
The total value of the country’s farm products 
aggregate $6,636,225,000, which is an increase 
of $1,301,225,000 over last year. The railroads 
derive a revenue from carrying these products 
of about $520,989,859, which is an increase of 
$57,345,808 over last year. 
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the state wherein such warehouse may 
be located. 

Section 4. Every corporation, firm 
or person, agent or employe, who shall 
knowingly violateany of the provisions 
of this act shall be deemed guilty of a 
misdemeanor and upon _ conviction 
thereof shall be fined in any sum not 
less than fifty nor more than one thous- 
and dollars to which may be added im- 
prisonment in the county jail for any 
period not exceeding six months. 


MONTHLY BULLETIN. 


ESTIMATED PRODUCTION. 
Wheat, 712,000,000 bushels... . 
Corn, 2,650,000,000 bushels... . 
Oats, 920,000,000 bushels...... 
Barley, 145,000,000 bushels.... 


$569,600,000 
1 060,000,000 
230,000,000 


87,000,000 


Rye, 30,000,000 bushels ....... 16,500,000 
Hay, 64,500,000 tons...... har 532,125,000 
Potatoes, 260,000,000 bushels . . 156,000,000 


Cotton, 10,740,000 bales....... 
Cattle, 56,000,000 head........ 2,800,000,000 
Hogs, 48,000,000 head ........ 648,000,000 

The total number of car loads for each pro- 
duct, and the per cent. of car loads transported, 
are also given. 

The gathering and compiling of these figures 
reflects much credit upon the firm of Fisk & 
Robinson. 


5 37,000,000 





VICTORS IN ADDING 


The capturing of all the prizes in the adding 
machine contest held at the “Office Appliance 
Show” in Madison Square Garden, Friday even- 
ing, November 3, by the clerks of the National 
Bank of Commerce, in New York, was not only 
a source of great pleasure to the officers of that 
institution, but it reflects much credit on the 
efficiency of the boys, besides establishing an 
enviable record for them. 

There were twenty-five contestants for the 
three prizes and each contestant was required 
to list 500 checks of different amounts. All 
three prizes were captured by the clerks of the 





MACHINE CONTEST. 


National Bank of Commerce. H. A. Bradley 
won the first in 9 minutes and 9g seconds, W. 
Benson Bertholf secured the second in 9 min- 
utes and 4o seconds, and H. Kopp captured the 
third in 10 minutes and 35 seconds. Mr. Brad- 
ley and Mr. Bertholf, winners of the first and 
second prizes, used the “ Burroughs” Adding 
Machine, of Detroit, and Mr. Kopp, who won 
the third, used the “ Universal” machine. 

A number of the principal banks in the city 
were represented in the contest, but the laurels 
were all carried off by the boys of the ‘“Com- 
merce.” 





SYNOPSIS OF LECTURES ON COMMERCIAL LAW. 891 


SYNOPSIS 


OF 


LecTuREs ON ComMERCIAL Law, 
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I. GENERAL VIEW OF COMMERCIAL CONTRACTS, PARTIES AND LAWS. 
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GROWTH OF COMMERCIAL LAw. 
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AIDS IN ASCERTAINING THE LAw. 
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6. Wuat ts LAW IN NEW YorRK. 
7. FEDERAL CONSTITUTION AND Laws, 


E have met here, as gentlemen engaged in the banking business, to investigate and 

learn concerning not only the laws and rules governing the conduct of that busi- 

ness, but concerning the laws and rules governing the broader field of commer- 
cial operations—trade, commerce and general business industry—in other words the 
laws of business. 

It is hardly necessary to say anything about the necessity or desirability of a 
knowledge of these laws and rules to those engaged in the banking business. The 
fact that you have met here to study these laws indicates that you recognize such a 
necessity. If each and every one of us was a Robinson Crusoe located on a desert 
island with a man Friday, a dog and a gun, there would be no such necessity ; but 
situated as we are, in the midst of business life, partaking of innumerable business 
transactions with other men, not only the subject matter of those transactions but the 
laws governing them is necessary for us to know, that we may not do things timidly, 
mistakenly and ignorantly in the dark, but boldly and confidently in the light which 
will indicate the legality and safety of our transactions. 

Now the first thing to do'in commencing a study of this kind is to take a broad 
general view of the field of business industry upon which the laws and rules and cus- 
toms which we are to study, operate, and a general view of the law itself, its sources 
and kinds. This we will attempt this evening; on the second evening we will go into 
a detailed analysis of the essentials of a business contract, for the large majority of 
business dealings are the subject of contracts of various kinds; and from then on we 
will take up the law governing particular persons in the various characters or relations 
which they may hold in the world of business, and the law governing particular classes 
of contracts which are entered into by such persons with reference to the subjects of 
commerce. 

GENERAL VIEW OF COMMERCIAL CONTRACTS, PARTIES AND LAWS. 

From the dawn of civilization to the present day,the exchange of commodities or 

of services for an equivalent in commodities, money or services, has been engaged in 
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by all peoples. It is of course impracticable to go at all into the history of ancient and 
modern commerce nor can we go into any detailed enumeration of business transac- 
tions. Viewing the subject at the present day, this interchange is local, interstate and 
international, vast in volume and almost unlimited in extent of subject. The raw and 
the manufactured products of the soil—of farm, plantation, forest, mine and factory 
—all enter into this interchange. Everything we eat, drink or wear, everything which 
affords us shelter, every article of luxury as well as of necessity is, or may be, the 
subject of exchange for some equivalent, either in bulk or singly. Not alone goods, 
wares and merchandise, but services of various kinds and rendered by various persons 
are the subject of exchange for an equivalent to a very large extent. All this vast 
phenomena of commercial and business activity is going on at the present day and 
in such detail that we can only hint at its variety and extent. 

We have parties engaging in business in various relations and making contracts 
as to various subjects; and the parties themselves as well as their transactions are 
governed and controlled by the laws we are to study. Persons engage in a variety 
of transactions as individuals and there are laws which determine whether they are 
competent to make contracts. There are many cases of disability arising from in- 
fancy, lunacy and other causes, and in some states married women are subject to differ- 
ing degrees of legal incapacity. Persons may contract not only independently, but 
jointly, or jointly and severally, or as partnerships, or as corporations; and all these 
relations have called forth a large body of law fortheir government. Persons may act 
in various capacities as representatives of others; all the varieties of agents—factors 
or commission agents, brokers, executors, administrators, guardians, attorneys and 
the like, as well as parties acting for others in a trust or fiduciary capacity are subject 
torules and principles of law governing each specialclass. Parties may also make 
themselves responsible for the contracts or promises of others as sureties and as 
guarantors and we have the law of guaranty and of principal and surety. 

And turning to the multitude of subjects or transactions in which such parties 
engage, we have contracts made in connection with the purchase and sale, shipment, 
storage, ipsurance, loan and pledge of personal property, the borrowing, lending and 
deposit of money, the collection of debts, the distribution of assets, the investment 
of funds, the rendering of services, and numerous other matters. This mention in 
merest outline will indicate the scope of our subject. In all the complicated transac- 
tions of modern business life, the subject of such transactions and the parties engaged 
therein are governed by laws which we are to study in detail during the coming 
winter. 

RELATION OF BANKER AND NEGOTIABLE INSTRUMENT TO COMMERCE, 

In the exchange of property or services, human nature demands an equivalent—a 
quid pro quo. Of course there are philanthropists and people who make gifts of 
various kinds, but as a general thing the transfer of value in goods or services is made 
for an equivalent value or compensation ; and necessarily so, for this compensation 
or equivalent is the means of livelihood. 

The earliest method of exchange for an equivalent was by barter. The man who 
had more tools than he required but needed clothing was compelled to hunt around 
for one who wanted tools and had clothing to spare, and vice versa. And when he 
found him the exchange would be effected. You all understand barter; it is need- 
less to dwell upon it. Next came the discovery and use of the precious metals as 
money—things of value in themselves which, first by weight and later by coinage 
certifying the value, constituted both a medium of exchange and a uniform standard 
of value by which all other values were measured. The man who had merchandise 
of a particular kind, or services of a particular kind, to dispose of and who needed 
something of a different kind was no longer under the necessity of hunting around 
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until he found someone willing to receive what he had, and give in exchange what 
he wanted; but he could dispose of his merchandise, or of his services if they were 
worth anything and were in demand, for the precious metals—money— and with that 
could supply his needs. 

But as trade and commerce increased in scope and extent there was a necessity 
not met by the use of actual money, namely, that of credit. The retail merchant to 
whom goods were offered for sale might be willing and anxious to take them and also 
able to dispose of them, but he had no ready money to give in exchange; he required 
credit for a certain period of time, at the end of which having disposed of the goods, 
he would be able to pay for them in money. It was equally to the interest of the 
wholesaler to grant such credit. But he in turn could not sell a numerous stock of 
goods on credit unless the buyers’ promises to pay in the future were in such form 
that he could dispose of them immediately for cash with which to replenish his stock. 
Here we see the function of the negotiable instrument and the banker. The negotiable 
instrument represents money and the negotiable promise to pay in the future, given 
by buyer to seller and cashed for the latter by his banker, indicates the method by 
which the sale and exchange of property on credit is largely effected. The banker, as 
the depositary of the business world, always has at hand a vast loanable fund with 
which he aids commerce by purchasing and discounting the negotiable instruments 
of credit given for goods sold, collecting payment of same when they mature, his 
own compensation being the interest or discount which he receives for the temporary 
use of the money. 

Thus we see how the exchange of property and of services, which make up the 
large part of our business transactions, is effected, originally by barter, then by the 
use of actual money, and now partly by money but more largely by means of the 
negotiable instrument and the banker, twin-necessities to the vast volume of modern 
commerce. Take them away and the greater part of the machinery of modern busi- 
ness would stop; it would be impossible to effect the great bulk of modern exchanges 
by actual money alone. 

It is unnecessary to state in any detail the function of the banker. In the first 
place he receives on deposit the money of his merchant and other customers, and also 
receives from them various checks, drafts and other paper items representing money 
which devolve upon him the work of collecting and turning into money, placing the 
amount to the credit of the customer sometimes before and sometimes upon collec- 
tion. Out of this fund of deposits, he pays money for hiscustomers upon their checks 
or order and, reserving a certain portion of total deposits for this purpose, he finds 
himself in possession of a large proportion of undrawn deposits, considerable in the 
aggregate, which constitute a loanable fund and which he uses in making leans and 
purchasing and discounting various kinds of commercial paper in aid of trade and 
commerce. These are the chief functions of the banker. Formerly the issuing of 
his own credit instrument, the bank note, to circulate as money was an important 
branch of the business; but this branch has been discontinued by reason of a prohibi- 
tory tax, except in the case of the national banks and the notes which those banks 
issue are secured by the deposit of government bonds in the United States treasury 


department. 
THE TWO KINDS OF MUNICIPAL LAW. 


For the government of all business transactions, as well as the relations of man- 
kind in all departments of life, there is a necessity for law, by which rights are de- 
fined and enforced and wrongs redressed. If all men acted up to the Golden Rule 
and did unto others as they would be done by, there would be no necessity for law, so 
far as its enforcement feature is concerned; its function would be limited to regula- 
tion and guidance. But at the present day the strong arm of the law is necessary 
to preserve and enforce numerous rights which otherwise would be denied. 
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We are now to take a general view of the law, its nature and kinds, its sources, 
and how it has grown up and been developed. The general law by which all our 
acts, transactions and relations are governed and of which the law governing commer- 
cial and banking transactions is a part, is termed Municipal Law. Blackstone defines 
Municipal Law as “a rule of civil conduct prescribed by the supreme power of a 
state, commanding what is right and prohibiting what is wrong.’ But as the public 
law sometimes commands things which are not morally right, the latter part of this 
definition has been amended by Judge Sharswood as “commanding what is to ,be 
done and forbidding the contrary.” 

Municipal Law, which includes all public law excepting International Law, is of 
two general classes or kinds—statute law and common law; also termed written law 
and unwritten law, although unwritten law as a definition of the common law is 
somewhat of a misnomer, for the evidences of it are written. In its original, however, 
it is unwritten, as distinguished from the statute law which has its origin as a written 
law. The common law may exist without any writing, but the statute law is not 
law until put in writing and effect by the law-making body. 

The written or statute law is but the lesser portion of the whole and is enacted by 
state legislatures and the Federal Congress; and constitutions and treaties are of this 
class. The unwritten or common law is the great body of law which obtains where 
no statute law controls. Its underlying foundations are reason, justice and public 
policy. It isdeclared by the courts and by such tribunals only. The decision of a 
court of last resort ofa state is decisive of the law in such state unless contrary to 
some federal law, and must be followed by the inferior tribunals until overruled. A 
decision of the court of last resort in one state is not binding, however, upon the 
courts in another; hence we sometimes have a contrariety of decisions upon the same 
question in different states. But as all courts in declaring the law are guided by 
principles of public policy, reason and justice, the decisions of courts in one state are 
often followed as precedents by thecourt in another in declaring the law upona point 
not already passed upon insuch state; in other instances, they are disapproved and not 
followed where thought contrary to true principles by the deciding court. 

GROWTH OF COMMERCIAL LAW. 

Commercial law is a term applied to that branch of the common and statute law 
which relates especially to commercial matters. It has sometimes been called the 
“law merchant.’ It had its origin largely in commercial customs of doing business 
and these have found their way into decisions of courts as disputes between parties 
have arisen, which courts have declared rules of law governing not only the transac- 
tion in dispute but all future transactions of the same kind which may arise. As 
business transactions increased, decisions upon disputes have multiplied, and a body 
of commercial law, declared by the courts has thus been created, being a part of the 
common law, which term, as shown, designates the whole field of decided case law. 

Referring especially to commercial law, it has had several stages in its develop- 
ment. In its original, it was a body of rules relating to mercantile ‘transactions 
founded upon the usages of merchants. These rules did not have the force of law, 
but were recognized by merchants, who were in honor bound to obey them. The first 
courts in which they were administered and enforced were special courts of merchants, 
called pepoudrous courts or merchants courts, asthe procedure in the regular courts 
of law was too slow and unwieldy to satisfactorily adjust merchants’ disputes requir- 
ing quick settlement. After a time, these special courts were done away with and 
disputes between merchants were decided in the regular judicial tribunals. In such 
cases, the “customs of merchants” were taken into consideration by court and jury; but 
such customs did not have the force of law until declared as rules or propositions of 
law by the judicial tribunals. Asa result of this judicial law-building, there came to 
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be a body of law, technically called the law merchant,” founded on mercantile cus- 
toms judicially recognized. Such customs being recognized in different countries, the 
“law merchant” at first was regarded as a distinctive body of legal rules, separate 
from the peculiarities and technicalities of the municipal law of any one country. having 
wider application and being recognized everywhere. But at the present day, there 
is no such clear-cut distinction. The “iaw merchant” or the “commercial law” simply 
denotes that branch of the law which governs commercial subjects, in the building up 
of which, customs and usages of doing commercial business have been recognized 
and legalized. 

The greater part of the commercial law, as of the entire body of common law, has 
been built up by decisions of the courts. But sometimes recognized commercial cus- 
toms have had their first force and effect as law, by virtue of statute law. For ex- 
ample, the custom grew up in England of dealing in promissory notes, payable to 
bearer or to order, as negotiable instruments. The courts of the period ruled against 
the custom and denied that promissory notes were negotiable. This resulted in the 
enactment of a statute in 1703, known as the Statute of Anne, which placed such 
notes on the same negotiable footing as were inland bills of exchange according to 
the custom of merchants. 

In addition to rules of law governing commercial matters which have had their 
first force and effect as law by way of statutory enactment, the growing body of law 
established from time to time by the courts has been, on particular subjects, contrary 
to commercial needs and statutes have been enacted to change the judicial rule. For 
example it was the rule of the common law that an oral acceptance of a bill of ex- 
change was valid. Commercial experience showed this rule to be unwise. Hence it 
was changed by statute requiring acceptances to be in writing. 

The statute of frauds, enacted by the English Parliament in 1676 which has been 
quite generally re-enacted by the state legislatures in the United States, is another 
example of a set of statutory rules of law governing commercial and other transac- 
tions, different from the way they would be governed by common law rules. The 
recited object of the statute was to prevent many fraudulent practices which were 
commonly endeavored to be upheld by perjury. Among other things, this statute 
provided that noaction should be brought to charge the defendant upon any special 
promise to answer for the debt, default or miscarriage of another person, unless the 
agreement upon which the action was brought, or some memorandum or note there- 
of, should be in writing and signed by the party to be charged therewith or some per- 
son thereunto by him lawfully authorized. Under this, we see, a man could not be 
charged upon a verbal guaranty of the debt of another; there was too much oppor- 
tunity for fraud and perjury, and contracts of guaranty were required to be in writ- 
ing. Another provision was that no contract for the sale of goods, wares and mer- 
chandise for the price of £10 sterling or upwards, should be allowed to be good, ex- 
cept the buyer shall accept part of the goods so sold and actually receive the same, 
or give something in earnest to bind the bargain or in part payment, or that some 
note or memorandum of the bargain be made and signed by the parties to be charged 
by such contract, or their agents thereunto lawfully authorized. Here, upon a con- 
tract of sale of goods for £50 or upwards, there must be either partial delivery and 
acceptance of the goods, or something paid, or a signed written memorandum of the 
contract. A verbal contract without part delivery or payment would not do. There 
were several other provisions of the statute governing particular subjects and contracts, 

Another instance of statutory law, universally adopted, is the Statute of Limita- 
tions, At a very early period, the English Parliament enacted different statutes limit- 
ing the time when actions might be brought upon various contracts and causes, and 
in every state there are such statutes. At common law, a cause of action might hang 
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over a man for an unlimited time, notwithstanding witnesses might be gone or mem- 
ory impaired. The necessity for statutes limiting the time when actions may be 
brought, is clear; after that time, the matter is supposed to be settled. 

Statutes of Bankruptcy, changing the general operation of the common law rules 
as tothe liabilities of debtors and the remedies of creditors, were enacted at an early 
period in England. The early statutes had special reference to persons in trade, giv- 
ing them the benefits of being adjudged bankrupt and of discharge from their debts 
under the Bankrupt Law, which was denied other classes of persons. Later bank- 
ruptcy laws applied to all alike. Inthis country, the subject of insolvent debtors has 
been regulated by state statutes, and Congress, under the Constitution, has the power 
to enact a general Bankrupt Law. Several such laws have been enacted by Con- 
gress as temporary measures and afterwards repealed. The present National Bankrupt 
Law is yet in force and there is widespread difference of opinion over the question of 
its repeal. Some now advocate its immediate repeal; others, that the law should be 
made permanent. The effect of the Federal Bankrupt Law is to suspend the state 
insolvent laws when in conflict therewith. But there is no restriction placed upon 
the states, and they may pass insolvent laws, limited only by the previsions of the 
federal constitution granting to Congress the power to pass uniform laws on the sub- 
ject of bankruptcies, and denying to the states the power to impair the obligation of 
contracts. 

Statutes fixing arate of interest for loans of money and providing penalties for 
usury, and statutes making contracts founded on gaming considerations void, are 
other instances of statute law of widespread enactment, for the government of com- 
mercial subjects. 

As time goes on, there is a growing tendency to put more and more of the law 
into statutory form—in other words, to codify the common law, to a greater or less 
extent. The subject of crime has always been a subject of statutory definition and 
regulation, and we have in this state, in addition to the Criminal Code, the Code of 
Criminal Procedure and the Code of Civil Procedure, being statutory enactments of 
the rules of procedure in both the criminal and the civil courts. But the great body of 
substantive law regulating personal and property rights and contracts, and private 
wrongs, has remained in this state and generally elsewhere, largely a matter of com- 
mon law. In the state of California, the Code idea has prevailed; in that state in ad- 
dition to the Criminal Code, the Political Code and the Codes of Civil and Criminal 
Procedure, they have also the Civil Code, which is a codification of the rules of the 
common law. 

The first extensive move towards universal codification of common law or “case- 
law” subjects has been in the enactment of the * Bills of Exchange Act” in England 
followed by the * Negotiable Instruments Law” in New York and numerous other 
states in this country. That statute is a codification of the main rules governing ne- 
gotiable instruments with the provision that “in any case not provided for in this act, 
the rules of the law merchant shall govern.’ The wisdom of codification of this 
branch of the common law has been demonstrated. 

State Commissioners on Uniform Laws are now at work upon other subjects. A 
codification of the law of Sales has been drafted and its enactment as a statute in 
the different states will be advocated in the near future. 

What has been said is sufficient to illustrate the development of the two great 
branches of Municipal Law by which we are governed—the statute law and the com- 
mon law. 


AIDS IN ASCERTAINING THE LAW. 
The decisions of the courts declaring the rules of common law are published in 


volumes, called reports. When we read, for example, the proposition or rule of law 
that— 
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“ An agreement by a creditor with his debtor to extend the time of payment, to 
have the effect of discharging a non-consenting surety, must be upon a valid con- 
sideration, sufficient to preclude the creditor, during the extended period, from en- 
forcing the debt against the principal ” (Olmstead v. Latimer, 158 N.Y., 313) 

—we know that this rule of law has been declared by the New York Court of Ap- 
peals, the court of last resort in the state in a case in which Olmstead has sued Lati- 
mer, and that the facts of the case, with the court's opinion, are published in the 
158th volume of reports of cases decided by that court,known as “ New York Reports,” 
at page 313. Butinview of the fact that the reports of decided cases in the New 
York Courts, higher and lower, fill many hundred volumes of reports, and that the 
same thing is true of other states, though in lesser number, and of the reports of cases 
in the federal courts, and that the new decisions in any one state add several volumes 
yearly, it is a manifest impossibility to look through all these reports, even by aid of 
the index of each volume, when searching for a decided proposition of law. There 
must necessarily be aids in this search. These are afforded by what are known as 
“ Digests” and “ Text-books.” Digests are volumes wherein the propositions of law 
are stated in briefest form, with reference to the cases which support the proposition, 
and classified in alphabetical order of subject. There are digests which cover all the 
reports of a state from the earliest period down to a given date, followed by supple- 
ments covering a later period, and digests are also issued of each year’s reports. 
There are also digests of the decisions of the federal courts, and national digests, cov- 
ering the reports throughout the entire country. The ‘text books” or treatises, differ 
from the digestsin that they generally relate only to a particular subject or branch of 
the law. «In them, the subject is treated not alphabetically, but in logical order of 
principles decided, and the cases supporting the principle are referred to in foot-notes. 
We have text-books upon every important branch of the law. Morse on the Law of 
Banks and Banking, Daniel on the Law of Negotiable Instruments, Parsons on the Law 
of Contracts, Benjamin on the Law of Sales, Hutchinson on the Law of Carriers, and 
so on. 

The statute law is being added to in New York and a few other states, every year, 
and in the majority of states bi-ennially. Every year in New York there are one or 
more new volumes of session laws. The more than 100 volumes of session laws in 
New York, and the numerous volumes in other states would be very difficult of refer- 
ence without some compilation or classification. In various states, therefore, we find 
every few years a new compilation or revision of all the statute law into one or more 
volumes, known as the “ Revised Statutes of Missouri,” the **Complied Laws of 
Nebraska” and the like. These compilations or revisions are generally made pur- 
suant to official authority and certified by the Secretary of State; differing in this re- 
spect from digests of decisions and text-books upon legal subjects, which are private 
enterprises. In New York, at the present time, the statute law of New York, as dis- 
tinguished from the common law, is of very considerable extent. As early as 1828, 
there was a revision of the statutes, embodying the statute law of the state, including 
of course the Constitution, known as the Revised Statutes. Every year thereafter, 
new statutes were enacted by the legislature, but for more than 60 years thereafter 
there was no official revision. In 1889, the legislature realized the pressing need of a 
new revision and created a Statutory Revision Committee. This committee worked 
for several years and planned a revision of the statute law (with the exception of the 
statutory rules governing procedure in the courts and the criminal law which already 
existed as Codes) to embrace 52 chapters. The subjects of these chapters are as 
follows : 

Chapter 1. The Statutory Construction Chapter 3. The Civil Service Law. 

Law. Chapter 4. The Naturalization Law. 

Chapter 2. The State Law. Chapter 5. The Indian Law. 





898 


Chapter 6. The Election Law. 

Chapter 7. The Public Officers Law. 
Chapter 8. The Legislative Law. 
Chapter 9. The Executive Law. 
Chapter 10. The State Finance Law. 
Chapter 11. The Public Lands Law. 
Chapter 12. The Canal Law. 

Chapter 13. The Salt Springs Law. 
Chapter 14. The Public Buildings Law. 
Chapter 15. The Prison Law. 


Chapter 16. 
Chapter 17. 
Chapter 18. 


The Military Code. 
The General Municipal Law. 
The County Law. 


Chapter 19. The Highway Law. 
Chapter 20. The Town Law. 
Chapter 21. The Village Law. 
Chapter 22, The General City Law. 
Chapter 23. The Education Law. 
Chapter 24. The Tax Law. 
Chapter 25. The Public Health Law. 
Chapter 26. The State Charities Law. 
Chapter 27. The Poor Law. 
Chapter 28. The Insanity Law. 
Chapter 29. The Liquor Tax Law. 
Chapter 30. The Navigation Law. 
Chapter 31. The Forest, Fish and Game 
Law. 


Chapter 32. The Labor Law. 
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Chapter 33. The Agricultural Law. 

Chapter 34. The Domestic Commerce 
Law. 

Chapter 35. The General Corporation 
Law. 

Chapter 36. The Stock Corporation Law. 

Chapter 37. The Banking Law. 

Chapter 38. The Insurance Law. 

Chapter 39. The Railroad Law. 


Chapter 40, The Transportation Corpor- 
ations Law. 


Chapter 41. The Business Corporations 


Law. 

Chapter 42. The Religious Corporations 
Law. 

Chapter 43. The Membership Corpora- 
ions Law. 


The Benevolent Orders Law. 
The Joint Stock Association 


Chapter 44 
Chapter 45. 
Law. 
Chapter 46. 
Chapter 47. 


The Real Property Law. 
The Personal Property Law. 


Chapter 48. The Domestic Relations 
Law. 

Chapter 49. The Lien Law. 

Chapter 50. The Negotiable Instruments 
Law. 


Chapter 51. 
Chapter 52. 


The Partnership Law. 
The State Printing Law. 


In addition there are quite a number of uncodified statutes relating to general sub- 


jects. 


Notwithstanding this great body of statute law in New York, the great bulk 





of our law governing business transactions, remains as common law and is yet to be 
found in the decisions of the courts. Excepting the Negotiable Instruments Law and 
some other subjects in a measure regulated by statute, by far the larger part of our 
law governing contracts and business transactions, is the common law, to be found 
in the decisions of the courts. ‘ 

WHAT IS LAW IN NEW YORK. 


The laws by which we are governed in New York, and their order of control, are 
as follows: 
STATUTE LAW. 
1. The Constitution of the United States, the laws of Congress and the decis- 


ions of the federal courts upon subjects governed by the federal constitution 
and laws. 


2. The Constitution of the state of New York. 
3. The Acts of the legislature of New York. 
COMMON LAW. 

4. The common and statute law of England in force in New York upon the 
17th day of April 1775, except as since changed or modified, and the com- 
mon law, as declared in decisions of the New York courts since that time. 

There are business customs and usages under which contracts are made and busi- 
ness transactions conducted which have never been made the subject of a rule of law, 
either by legislature or court. While universally recognized customs have not the 
force of law, the courts, when a question arises, generally give effect to them, when 
shown to be well-established and known to the parties. But it is a rule of law that 
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no custom, however well-established, can prevail against the positive provisions of a 
statute. 
FEDERAL CONSTITUTION AND LAWS. 

As illustrating how the federal Constitution and laws control in a state and enter 
into our subject, the Constitution of the United States gives Congress the power “‘to 
regulate commerce with foreign nations and among the several states and with the 
Indian tribes.” In pursuance of this power Congress enacted, in 1887, the Interstate 
Commerce Law, applying to carriers between the states, requiring uniform rates to 
all persons in the transportation of passengers or property, and creating an Interstate 
Commerce Commission with authority to inquire into the management and business 
of all common carriers, and carry cases of violation of the law to the circuit courts of 
the United States. Numerous court decisions have been rendered under this act, and 
in addition the cases which have been investigated and reported upon by the Com- 
mission fill over a dozen volume of reports down to the present time. 

In pursuance of the same power Congress has also enacted the “Anti-Trust Law” 
providing that every contract or combination in the form of a trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several states or with foreign 
nations, is illegal. Several important decisions have been rendered under this law; 
notably in the Northern Securities case (193 U.S.) which adjudged that a transfer by 
shareholders of two parallel and competing lines of railway, of a large proportion of 
the shares, to a holding company, in exchange for shares of the latter, was an arrange- 
ment which destroyed competition and was an illegal combination in restraint of trade. 
Also in the case of Swift & Co. (196 U.S.) where it was held that a combination of a 
dominant proportion of dealers in fresh meat throughout the United States, not to 
bid against, or only in conjunction with, each other, in order to regulate prices in, and 
induce shipments to the live stock markets in other states, to restrict shipments, es- 
tablish uniform rules of credit, make uniform and improper rules of cartage and to 
get less than lawful rates from railroads, to the exclusion of competitors, with intent 
to monopolize commerce among the United States, was an illegal combination within 
the meaning of the prohibition of the Anti-Trust Act. 

The federal Constitution has also empowered Congress to “establish uniform rules 
on the subject of bankruptcies in the United States.” We now have a uniform bank- 
rupt law enacted by Congress. 

The federal Constitution has also denied to the states, among other things, power 
to pass “any law impairing the obligation of contracts.” Many cases have arisen and 
been decided under this prohibition. 

Congress has enacted a law for the organization of national banks, which has 
been held constitutional by the supreme court of the United States. Under this law 
national banks can do business in any state and cannot be taxed by the states, except 
in the way that Congress permits. They can also do business in ways forbidden by 
the laws of the state to state banks, provided such business is authorized by the fed- 
eral law. 

Subject of the next lecture: The essentials underlying all business contracts. 





THE ANNUAL STATEMENT of the Fidelity Title and Trust Company of Pitts- 
burgh, which was issued October 31, is certainly agreat showing. The total resources 
of the trust department are $39,291,627, and of the banking department $14,623,222, 
while the undivided profits are $1,711,639; the capital is $2,000,000, and surplus 
$3,000,000, The officers are: John B. Jackson, President; James J. Donnell and 
Robert Pitcairn, Vice-Presidents ; John McGill, Secretary; C. E. Willock, Treasurer; 
J. A. Knox and Eugene Murray, Assistant Secretary-Treasurers ; C. S. Gray, Trust 
Officer; A. F. Benkart, Assistant Trust Officer. 
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Recent Savings 





GIFT OF SAVINGS BANK DE 
POSIT. 





McGuire v. Murphy, New York Supreme Court, Appellate 
Division, Fourth Department, July 6, 1905. 





Appeal from Trial Term, Seneca County. 


Action by Margaret McGuire against John 
A. Murphy, administrator of Mary Murphy, in- 
terpleaded in place of the Auburn Savings Bank. 
Judgment for plaintiff, affirmed. 


SPRING, J. On the 15th day of December, 
1900, Mary Murphy had to her credit in the 
Auburn Savings Bank, in the name of Mary 
Quinn (which name she bore when the deposit 
was made), $522.16, which deposit was evi- 
denced by a passbook, No.14,063,delivered to her 
by the bank; and this was the only sum she had 
in the bank. On this date she delivered the 
passbook to Bridget La Fleur, at the same time 
giving her an order on the bank for $522.16, the 
full amount of her deposit, ‘‘on producing my 
deposit book 14,063." Mrs. Murphy died in the 
morning of December 20, 1900, and the order, 
with the passbook, was presented to the bank 
in the afternoon of that day by Mrs. La Fleur. 
The bank accepted the order, the bankbook was 
surrendered, she was given credit for the 
amount, and a passbook was delivered to her. 
Subsequently she demanded the money of the 
bank, but payment was refused on the ground 
that the appellant, who had been appointed ad- 
ministrator of Mary Murphy, deceased, claimed 
the fund. An action was commenced against 
the bank by the plaintiff, to whom Mrs. La 
Fleur had transferred her claim, and the de- 
fendant was substituted as defendant in place 
of the bank. 78 App. Div. 22. 

No extrinsic evidence was given either sus- 
taining or impeaching the vaiidity of the delivery 
of the passbook and accompanying order, and 
we are consequently left to the act itself in our 
consideration of the effect to be given to the 


transaction. The appellant contends that the 


order was not equivalent to an assignment of 
the fund to the payee, and that the death of 
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Bank Decisions. 


Mrs. Murphy, occurring before the presentat 
to the bank, revoked its authority to honor and 
pay the same. The rules applicable to a « 
are not pertinent, for the transaction was one 
peculiar to a savings bank depositor. 
method of the transfer was by delivery of 
pass-book and an order directing the bank to 
pay. We think this symbolic delivery of 
deposit evidenced by the passbook, with the 
order, transferred irrevocably the fund to the 
transferee. Ridden v. Thrall, 125 N. Y. 572 
Barefield v. Rosell, 177 N. Y. 387; Ency. of Law, 
vol. 14, p. 1029 (2d Ed). It can be sustained 
as a gift as effectively as if the money had been 
paid over to Mrs. La Fleur. The transaction 
is unimpeached, and the delivery was the best 
of which the fund was capable, unless the 
money itself had been withdrawn from the 
savings bank and handed to the donee, which 
would have been unusual, especially in the 
transfer of money on deposit in a bank of that 
character. More than that, the transaction can 
be upheld on the ground that the transfer im- 
ported a consideration. A check on a bank in 
which the drawer has funds sufficient to meet 
it is evidence of a valuable consideration. Cloyes 
v. Cloyes, 36 Hun, 145; Conroy v. Warren, 3 
Johns. Cas. 259; Daniels on Negotiable Instru- 
ments, par. 1652 (3d Ed.); Negotiable Instru- 
ments Law, § 321, c. 612, p. 756, Laws 1897; 
Carnwright v. Gray et al.. 127 N. Y, 92-098. 
The present transfer was evidenced by deliv- 
ery of the passbook and an order which partakes 
of the characteristics of a check. This com- 
bination transfer of the order and book, unas- 
sailed for fraud or misconduct, implies that there 
was an indebtedness or some other adequate 
consideration as the foundation for the trans- 
action. Whether, therefore, viewed as a gift 
consummated by delivery, or as the transfer of 
the fund founded on a sufficient consideration, 
the ownership of the fund became unqualifiedly 
vested in Mrs. La Fleur. The order cannot be 
construed independently of the passbook, which 
denoted the precise sum to the credit of the de- 
positor. To get at the heart of the transaction, 
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they must be considered together (Raubitschek 
v. Blank, 80 N. Y. 478), and together they sig- 
nify a consideration. 

rhe order was introduced in evidence by the 
defendant, and shows on its face an alteration 
in the amount for which it is drawn. No proof 
of the alteration was given. The passbook 
stated the amount to the credit of the depositor, 
and its delivery to Mrs. La Fleur indicated an 
intention to transfer that fund to her. The 
order was further corroboration of this purpose, 
probably to conform to some by-law of the 
In any event, we think the proof would 
not justify holding that the alteration invalidated 
the transaction. 

Judgment affirmed. 


bank. 


DEPOSIT BY L__: *‘M, SUBJECT 
TO ORDER OF L, TRUSTEE.” 


Court of Appeals of Maryland holds a deposit in this form 
creates a trust in favor of M, and that upon the death of 
L. M is entitled to the money as against estate of L 
it is not necessary in Maryland that the cestui que trust 
be notified of the creation of the trust, and it is lawful 
for the depositor to reserve a power of revocation. 








The following decision of the Court of Ap- 
peals of Maryland, in Littig v. Vestry of Mount 
Calvary Protestant Episcopal Church, was ren- 
dered June 21, 1905: 


FOWLER, J. The bill in this case was filed 
by Ward P. Littig, executor of Kate Littig, for 
the purpose of having a sum of money deposited 
in the Provident Savings Bank of Baltimore de- 
creed to be a part of her estate. The defend- 
ants the vestry of Mt. Calvary Church and the 
savings bank failed to answer. A decree pro 
confesso was obtained, testimony was taken, 
and the case was referred to Alexander H. 
Robertson, Esq., auditor and master, who sub- 
sequently filed a report holding that the fund in 
bank should be paid to the plaintiff as executor, 
but that it was impressed with a trust in favor 
of the defendant church, and he recommended 
that a decree be passed directing the fund to 
be paid over to the plaintiff, to be by him held 
in trust for and paid to said church. A decree 
was passed in accordance with this recommen- 
dation, and the plaintiff appealed. 

The facts are few, and may be briefly stated. 
Miss Littig opened an account with the Provi- 
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dent Savings Bank of Baltimore. The bill al- 
leges and the testimony shows that the entry 
on the books of the bank is as follows: “Mt. 
Calvary Protestant Episcopal Church, subject 
to the order of Kate Littig, trustee, $500.” If 
this were all, there could be no question what- 
ever that this entry amounts to a declaration of 
trust in favor of the church. In the case of 
Milholland v. Whalen, 89 Md. 212, the entry 
upon the books of the bank was “in account 
with Miss Elizabeth O'Neill in trust for herself 
and Mrs. Mary Whalen, joint owners, subject 
to the order of either, the balance at the death 
of either to belong tothe survivor.” It was held 
that Mrs. Whalen, as cestui que trust, was en- 
titled to the fund. In the course of the opinion 
delivered by the present chief justice it is said: 
“In Maryland it is not requisite that the cestui 
que trust should be notified of the declaration 
or establishment of the trust. It is the donor’s 
act which originates the trust, and it is the in- 
tention with which he does the act that is ma- 
terial. The entry, unexplained, 1s a sufficient 
declaration of trust, because it indicates an in- 
tention to establish a’trust; but this may be 
rebutted.” And again, quoting from Jones v. 
Lock, L. R. 1 Ch. App. 25, it is said: “The 
authorities all turn upon the question whether 
what took place was a declaration of trust or 
merely an imperfect attempt to make a legal 
transfer of the property. In the latter case the 
court will afford no assistance whatever to vol- 
unteers; but when the court cons:ders that there 
has been a declaration of trust it is a trust exe- 
cuted, and the court will enforce it, whether 
with or without consideration.” The wide dif- 
ference between a declaration of trust and gifts 
either inter vivos or mortis causa is there also 
pointed out,and it is said such gifts,to be effective 
at all, require a delivery of the thing itself, and 
must pass the whole title, so that the donor can 
have no further dominion or control of it; but a 
gift in trust witbholds the legal title from the 
donee. The legal title may be transmitted to a 
third person, or it may be retained by the donor, 
but in either case the equitable title has gone 
from him, and, unless the declaration of trust 
contains a power of revocation, it leaves him 
powerless to extinguish the trust.” 

But it is contended by the plaintiff that, what- 
ever may be the effect of the entry standing 
alone, the testimony shows that it was not the 
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intention of Miss Littig to create a trust in favor 
of the church. In support of this contention 
reliance is placed upon the testimony of the 
officers of the bank, which was, substantially, 
that Miss Littig wanted to leave some money 
so that the Mt. Calvary Church would get it 
after her death, but that she did not wish to 
give the church the money during her life for 
fear she might need it herself; that her inten- 
tion was, if she did not draw the money during 
her lifetime for her own use, that it should go 
to the church after her death, and that she in- 
tended to retain control of it for her own use 


as long as she lived. This testimony, however, 
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in our opinion, so far from showing no trust 
was declared by Miss Littig, only shows t 
she intended to reserve a power of revocation, 
and that her real intention, as declared to one 
of the witnesses, and testified to by him, was 
that she wanted the church to have the money 
if she did not revoke the trust and use the fund 
during her life. 

The question presented by this record has 
been so elaborately considered in the recent and 
leading case of Milholland v. Whalen, supra, 
that we deem it unnecessary to prolong this 
opinion by any further discussion. 

Decree affirmed. 





THE TAFT PARTY 

The largest number of distinguished people 
that ever sailed from an American port in one 
vessel was that of the Congressional party con- 
ducted to the far East by William H. Taft, Sec- 
retary of War. The party was made up of 
United States Senators and Congressmen and 
their wives, Miss Alice’ Roosevelt and several 
young lady friends, a number of prominent mili- 
tary officers, and several well-known newspaper 
men; there were eighty people in the party. 

They sailed from San Francisco July 8th on 

the magnificent twin-screw Pacific Mail steam- 
ship Manchuria. This steamer, together with 
another of the same line, the Magnolia, are the 
largest of their type ever built in this country, 
each being 27,000 tons, with a length of 615 
feet, and were built expressly for the passenger 
service of the Pacific Mail Steamship Co. which 
is owned and operated by the Southern Pacific 
Railroad Co. These steamers, together with 
five other first-class vessels, constitute the fleet 
of passenger steamers between San Francisco 
and Japan and China. 

On the outgoing trip the party touched at the 
Hawaiian Islands; from there they sailed direct 
to Yokohama, and were taken by special train 


IN THE ORIENT. 
to Tokio. From Japan they went to Manila, 
where they were taken on board a government 
transport for a tour of the Archipelago and to 
Hong-Kong. Here the party separated and trav- 
eled in different directions through the Orient. 
Secretary Taft found his time was short to 
reach Washington in time to attend the first 
Cabinet meeting, after the President’s return, 
which was set for October 3d; so, on September 
17th, with about one-half of the original party, 
he sailed on the steamship Korea from Yoko- 
hama, and arrived in San Francisco in ten days, 
the fastest time ever made by a steamer between 
those points. At San Francisco a special train 
on the Southern Pacific was waiting, and the 
party reached Washington on the fourteenth 
day, October 2, one day in advance of the Cabi- 
net meeting, breaking all previous records. 
The itinerary of the entire trip was arranged 
by Mr. L. H. Nutting, the General Eastern Pas- 
senger Agent of the Southern Pacific Railroad, 
and it covered a grand total of 21,887 miles, all 
of which was made without a single mishap. 
Much praise was given the Southern Pacific 
management by the Taft party for the excellent 
service rendered throughout the entire trip. 








THE LINCOLN TRUST COMPANY, of New 
York, has recently published another very inter- 
esting as well as instructive booklet entitled 
“The Modern Bank.” This little volume is all 
the more interesting because it is comprehensive, 
which adds greatly to its value. It shows the 


changes in both banking and business methods 
during the past ten or twelve years. 


It also 


shows that the new trade conditions have 
created new conditions in banking, and that the 
modern trust company fully meets the require- 
ments of all these new conditions. 

The Lincoln Trust Company is to-day one of 
the most progressive and up-to-date financial 
institutions in New York. It has capital, surplus 
and deposits of about $20,000,000. 
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AMERICAN BANKERS’ ASSOCIATION CONVENTION. 


T= thirty-first annual convention of the 

American Bankers’ Association held in 
Washington in October was probably the larg- 
est in point of attendance and one of the most 
interesting and important in point of matters 
discussed and work accomplished of any yet held. 
Che delegates and visitors were cordially wel- 
comed by John Joy Edson, President of the 
ankers’ Association of the District of Colum- 
bia and by Hon. Henry B. F. MacFarland, 
President of the Board of Commissioners of the 
District of Columbia. Their welcome was fit- 
tingly responded to by E. F Swinney, President 
of the Association who, in his annual address, 
covered the work done by the Association dur- 
ing the past year and outlined the important 
matters for consideration. 

Mr. James R. Branch, the Secretary, in his 
report, showed the effective work of the Protec- 
tive Committee which has, for two years, been 
conducted through the Secretary’s office. The 
expenses of the Protective Committee and the 
results of their work for the last five years were 
shown to be as follows: 


Paid Cost per Total 
members. member. expenses, Arrests. 


1901.... 5,392 $5.56 $29,973.20 54 
1902.... 6,204 .28 32,781.11 56 
1903.... 6,043 .93 41,145.61 50° 


; 
5 

1904.... 7,563 4-53 34,282.44 75 
1905.... 7,677 3-39 26,031.61 62 

The Secretary in his report referred to the 
work of the Committees on Education and on 
Uniform Law; also the excellent work of the 
Cipher Code Committee in compiling the best 
secret code yet devised for the use of banks and 
bankers. Under the direction of this committee 
numbered codes have been issued to every 
member of the American Bankers’ Association. 
The Secretary also showed that over 600 mem- 
bers are now using the form of bank money 
order adopted a year ago by the Association. 
Upon the subject of membership the Secretary 
stated that more members joined the Associa- 
tion last year than ever before in the history of 
the organization. The total membership is now 
7,677. The Trust Company Section increased 


its membership during the year from 566 to 
632, and the Savings Bank Section increased 
from 616 to 735 members. The enormous 
routine work of the Secretary's office was shown 
by the statement that during the fiscal year 
ending August 31, 7,900 special letters and 
111,000 circulars and reports were issued from 
the Secretary’s office. 

This convention marked the end of a period 
of ten years’ service by the Secretary and his 
good work was recognized at the closing ses- 
sion of the Convention by the presentation to 
Mr. Branch of a handsome silver punch bowl 
as a token of esteem and appreciation of his 
services. Preceding this upon the same occas- 
ion, Mr. Swinney, the retiring president, was 
also the recipient of a large silver punch bowl 
with the good wishes and appreciation of the 
Association. 

The report of Mr. Ralph Van Vechten, the 
treasurer, contained a detailed statement of re- 
ceipts and disbursements during the year ended 
August 31. The unexpended balance to the 
credit of the Association had considerably in- 
creased during that time being $142,674 on 
August 31 last. 

The standing Protective Committee submitted 
a detailed financial statement of receipts and 
disbursements and a report of the successful 
work done during the year. They especially 
acknowledged the conscientious and laborious 
work of the Secretary in connection with the 
Protective work and expressed appreciation of 
the effective work of the Pinkerton National 
Detective Agency in the interest of the Asso- 
ciation. 

The Executive Council, by the chairman, Mr. 
G. S. Whitson, made a comprehensive report, 
referring to the reports of the various commit- 
tees for the full details of the work of each. The 
Council also referred to the association for ac- 
tion, various propositions and resolutions that 
had been submitted to it as a preliminary to 
action thereon by the Convention. They were 
as follows: 

Communication from Mr. Allen Ozburn, 
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Cashier of the First National Bank of Pinckney- 
ville, Illinois, asking for the co-operation of the 
Association in advocating the repeal of the law 
prohibiting national banks loaning on real estate 
security. This communication was referred by 
the convention to the incoming council. 


A communication from Myron Campbell, 
Cashier of the South Bend, Indiana, National 
Bank, enclosing a resolution that Congress be 
asked to amend the National Bank Act by 
punishing the making of false statements to ob- 
tain credit, prohibiting insolvent national banks 
from receiving deposits and permitting national 
banks to accept as security mortgages on unin- 
cumbered real estate. This resolution was re- 
ferred to the Executive Council. 


A communication from Mr. N. B. Van Slyke, 
President of the First National Bank of Madi- 
son, Wisconsin, that Congress be requested to 
permit national banks outside of redemption 
cities to loan on real estate to the extent of 
twenty per cent. of loanable funds; also to 
amend the Jaw so as to allow loans to the extent 
of one-tenth of actual unimpaired capital em- 
ployed, irrespective of nominal capitalization. 
This was referred to the Convention without 
recommendation. Mr. Van Slyke was present 
and made a strong argument in support of his 
resolution. On motion-of Mr. Hamilton, Mr. 
Van Slyke’s paper was ordered to be published 
and his resolution to be referred to the Commit- 
tee on Financial Legislation when it was organ- 
ized. 

A communication from the Association of 
American Railway Accounting Officers recom- 
nending uniform standards for drafts was re- 
ferred to the Convention for discussion. The 
convention directed that the communication be 
filed. 


A communication was received from Mr. G. 
W. Garrels, President of the Franklin Bank of 
St. Louis, upon Currency Reform. Mr. Garrels 
was present and upon invitation read a paper 
upon this subject. 

The following resolution offered by Mr. 
Lewis E. Pierson of the New York National 
Exchange Bank, was offered for the considera- 
tion of the Convention with the recommenda- 
tion from the Executive Council that it be 
adopted : 


Resolved, That the President appoint a stand- 
ing Law Committee of five members, to whose 
attention shall be brought all decisions and laws 
on banking matters, which are or shall here- 
after be at variance in different States. 

This committee shall be instructed to pro- 
vide ways and meansto bring about uniformity 
in all matters of this character, and be author- 
ized to employ necessary counsel to properly 
prepare and carry through its plans. 

Its expense shall be limited to such appro- 
priation as may be made by the Executive Com- 
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mittee, to whom all reports of expense and pr 
gress shall be rendered. 


On motion of Mr. George the resolution w 
adopted. 

The following resolution also from Mr. Pi: 
son was referred to the convention without re- 
commendation from the Council. 


Resolved, that the President appoint a com- 
mittee of five to confer with the joint commit- 
tee of shippers and carriers now considering the 
adoption of a new uniform bill of lading. 


On motion the resolution was adopted by thx 
convention. 

A resolution from Mr. P. E. Kuhl, cashier of 
the Lincoln, Illinois, National Bank that Con- 
gress be asked to pass laws to enable the Sec- 
retary of the Treasury, in the event of a gold 
certificate of deposit becoming lost or des- 
troyed, to issue a duplicate, was referred to the 
convention and was adopted. 

A resolution offered by Mr. Robert J. Lowry 
of Atlanta, Georgia, in favor of Ship Subsidies 
was presented to the convention without recom- 
mendation of the Council. After an extended 
discussion which developed a difference of 
opinion, the resolution was finally agreed to. 

The Committee on Uniform Laws presented 
a report showing the work done in advocacy of 
the Negotiable Instruments Law in different 
states. 

The Committee on Education, through Mr. 
J. B. Finley its chairman presented an extensive 
report showing the good work done by this 
committee in elevating the standard of educa- 
tion. The Currency committee through Mr. 
Cornelius A. Pugsley presented a report deal- 
ing with reform in the currency laws. The 
Committee on Cipher Code presented a report 
showing their labors in constructing a code 
which has now been published and distributed 
by the Secretary in accordance with the direc- 
tions of the committee. 

During the sessions of the Convention, the 
members listened to instructive addressess, by 
Secretary of the Treasury Shaw, Comptroller of 
the Currency Ridgely, Frank A. Vanderlip, 
Vice-President of the National City Bank and 
others. An instructive paper upon the Scotch 
system of banking was read by Mr. Robert 
Blythe, Manager of the Union Bank of Scot- 
land. Mr. Walker Hill of St. Louis read an 
interesting paper on Practical Benefits of Mem- 
bership in the Association. 
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Mr. John L. Hamilton of Hoopeston, Illinois, 
was unanimously elected President of the Asso- 
ciation for the ensuing year. Mr. G. S. Whit- 
son of New York was elected first vice-presi- 
Joshua D. Powers, of Louisville, was 
chosen Chairman of the Executive Council. 

Before the convention adjourned, Mr. Rey- 
nolds, in pursuance of the resolutions heretofore 
adopted moved that a committee of five be ap- 
peinted by the Chair, of which the president 
shall be one, to act as a committee on Bank 
Legislation. The motion was agreed to. 


dent. 


TRUST COMPANY SECTION, 

The meeting of the Trust Company Section 
was held on October Io at the New Willard 
Hotel. The members were welcomed by Ed- 
ward J. Stellwagen, President of the Union 
Trust Company of Washington and Edwin A. 
Potter, President of the Section responded. 
The executive committee, through Festus J. 
Wade of St. Louis, made a report detailing the 
work accomplished during the year. This was 
followed by the report of the Committee on 
Protective Laws. Papers were read on the fol- 
lowing subjects: 

“Benefit of a Real Estate Department to a 
Trust Company,” by L. E. Anderson, Vice- 
President of the Mercantile Trust Company of 
St. Louis. 

“Growth and present status of Trust Com- 
panies in the United States,” by Edward T. 
Perine, General Manager of the Audit Com- 
pany of New York. 

“The purposes and scope of the Banking Pub- 
licity Association of the United States,” by 
Frederick Phillips, Secretary of the Lincoln 
Trust Company, New York. 

The following subjects were discussed at the 
Convention: 

Relations between banks and trust compan- 
ies; value of a bond department to a trust com- 
pany; educational work to demonstrate superior- 
ity of the trust company in fiduciary capaci- 
ties; institutions an1 practices within the trust 
companies in the interests of employees; and 
general discussion concerning the welfare of 
the section and its members. 

Clark Williams, of New York, was elected 
President for the ensuing year, and Festus J. 
Wade, of St Louis. Vice-President. 
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The annual convention of the Savings Bank 
Section was held on October 10 at the Shore- 
ham Hotel. The members were welcomed by 
Mr. B. F. Saul, Chairman of the Committee on 
Arrangements of the Savings Bank Department 
of the Washington Bankers’ Association, and 
the welcome was ress onded to by Mr. Charles 
E. Sprague, of New York, Chairman of the Sec- 
tion, who in his annua! address discussed various 
matters of interest tothe Section. The conven- 
tion listened to an address by Hon. William B. 
Ridgely, Comptroller of the Currency and to a 
paper on proposed bank legislation in Ohio, 
written by N. Henchman Davis of Cincinnati. 
A resolution was adopted, after discussion, 
favoring government supervision of savings 
banks in the District of Columbia. 

There was an afternoon session at which the 
report of the special committee on accounts 
opened in two names was exhaustively dis- 
cussed. (Full copy of this report, was published 
in the September 1905 JOURNAL). Mr. Paton, 
the honorary counsel of the Section, was called 
upon and stated at length the reasons for the 
adoption of legislation governing the payment 
of joint accounts in savings banks. He argued 
that the adoption of a standard form of declara- 
tion, as recommended by the committee, would 
not be practicable unless backed by legislation, 
as any such standard form would be subject to 
conflicting judicial construction in different 
states, Mr. Robert M. Rother, of Baltimore, 
supported Mr. Paton’s view and gave reasons 
why such legislation was necessary. Mr. Han- 
hart, the Secretary of the Section, made an ad- 
dress covering the subject of trust accounts in 
which he advocated a law carrying out the rule 
laid down by the New York Court of Appeals 
as to the effect of such accounts. An exhaus- 
tive discussion followed participated in by 
various members. As an outcome of the dis- 
cussion the report of the committee was received 
and placed on file, but its recommendations not 
accepted ; and the convention decided that a 
new committee be appointed to further investi- 
gate the subject. 

Another subject considered by the convention 
was the collection of savings banks printed 
forms made by the Secretary. A resolution was 
adopted that the matter of reproduction of a 
selection of the best printed forms of savings 
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banks included in the collection on exhibition at 
the convention, for sale to members andothers, 
be referred to the Executive Committee with 
power. 

The subject of monthly report of deposits 
and withdrawals by all savings banks in the 
Section, was brought up and discussed. It re- 
sulted in the adoption of a resolution offered by 
Mr. Latimer, that the secretary be instructed to 
forward to each member of the section in De- 
cember next a printed blank form asking for in- 
formation as to total deposits and withdrawals 
for the years 1903, 1904 and 1905, amount of 
deposits held by the bank on the 31 of Decem- 
ber of these years; rate of interest paid deposi- 
tors and such other information as the execu- 
tive committee may deem appropriate. The 
figures to be collated by the secretary and for- 


THE NATIONAL BANK OF 


The Record Herald of Chicago, in a recent is- 
sue, gave a table showing the increase in de- 
posits of the National banks since the election 
of President McKinley in 1896, taking, for com- 
parison, the statements of December 17, 1896, 
and August 25, 1905. In December 1896, the 
total deposits were $115.752,752, and in Aug- 
ust, 1905, they were $322,273,.082, which is an in- 
crease of $206,520,325, or 178.4 per cent. 

The deposits of the National Bank of the 
Republic, of Chicago, show the largest propor- 


THE 


The Bankers Trust Company, of New York, 
can point with pride to its marvelous record, 
for it stands without an equal in the history of 
financial institutions in this country. It was 


organized in March, 1903, and opened for busi- 
ness on the 30thof that month. On June 30, 
1903, it showed deposits of $5,748,174; Decem- 
ber 31, 1903, $10,085,557; June 30, 1904, $15,- 
304,064; December 31, 1904, $18,497,504; June 
7, 1905, $24,899,785, and September 7, 1905, 
$25,436,229. 


THE 
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warded to members for their information, th: 
executive committee to require such statements 
at intervals as they may deem advisable. 

The following officers were elected for the 
ensuing year: 

Chairman: Edward E. Duff, Vice-President 
Peoples Savings Bank, Pittsburg, Pa. 

Vice-Chairman, G. Byron Latimer, Secretary 
Irving Savings Institution, New York. 

Three members of Executive Committee t 
serve three years: 

1. C. Colesbury Purves, President Philadel- 
phia Savings Fund Society, Philadelphia, Pa. 

2. John F. Flack, President City Savings 
Bank, Omaha, Nebraska. 

3. J. H. Johnson, Cashier, Peninsular Savings 
Bank, Detroit, Michigan. 


REPUBLIC, CHICAGO. 


tional increase. In December 1896, its deposits 
were $3,092,671, and in August, 1905, they 
were $18,123,417, an increase of 486 per cent., 
which is nearly 100 per cent. greater than that 
reported by any other bank. 

A particular point that is worthy of note in 
connection with the National Bank of the Re- 
public is the fact that it has never absorbed or 
combined with any other institution. 
dividuality has always been maintained since 
the date of its organization. 


Its in- 


BANKERS TRUST COMPANY. 


On the latter date the undivided profit ac- 
count was $275,977. 

The entire board of directors is composed of 
prominent bank officials, whose influence has 
been largely instrumental in the remarkable 
growth of the company. 

The officers are: E. C. Converse, president ; 
J. F. Thompson and T. W. Lamont, vice-presi- 
dents; D. E. Pomeroy, treasurer; B. Strong, 
Jr., secretary; H. W. Donovan, assistant treas- 
urer; F. N. B. Close, assistant trust officer. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


Certificate of Deposit Payable “In Current Funds.” 





, NEB., October 27, 1905. 
Editor Banking Law Journal : 

DEAR SIR:—The following is taken from 
Bank Notes, published at Indianapolis, Ind. : 


“If you intend a certificate of deposit to be 
negotiable, see that the wording of your form 
does not carry the clause ‘in current funds.’ 
This applies also to notes, bills of exchange 
and all other instruments.” 


lease give us your opinion on above in your 
next issue. CASHIER. 


Answer.—The statement is correct, 


Deposit by 


St. Louis, Mo., November 2, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—A customer of a bank who wasan 
attorney at law, deposited in his private account 
a check for $3,000 payable to him as attorney 
for a named client. Check was collected and 
proceeds placed tohis credit. After about half 
of the money was paid out on his checks, the 
client named notified the bank that the attorney 
had paid her only a part of the amount due 
her, and that there was still due her by the 
attorney $1,000 of the sum which he had col- 
lected, after allowing for all his charges. 

Would the bank be safe in honoring checks 
of the attorney upon the balance, after this 


notice ? CASHIER. 


Answer.—According to the Court of 
Appeals of St. Louis, there is no con- 
tract between the bank and the client 
in such a case, under which it would 
be obligated to heed such a notice and 


as far as Indiana is concerned. In that 
State it has been held that the term 
‘*current funds” does not necessarily 
mean money, and that an instrument 
payable ‘‘in current funds ”’ is not nego- 
tiable. But quite generally elsewhere 
it is held that ‘‘current funds” means 
the same as ‘‘current money,” and the 
instrument is negotiable. 


Attorney. 


stop payment of its customer's checks, 
and the way theclient, if defrauded by 
the attorney, should hold the balance 
in the bank’s hands would be to get an 
injunction from a Court of Equity. 
We refer to the decision in the case of 
Rhinehart v. New Madrid Banking Co., 
decided in 1903. One Rutledge, an at- 
torney, recovered judgment for some 
$2142 for his client, a Mrs. Rhinehart. 
This amount he collected and placed to 
his individual credit in bank. After- 
wards he gave a check to his client for 
$1,792 which she presented to the bank 
and had cashed. She then notified the 
bank there was yet $117 of the money 
deposited by theattorney dueher. This 
the attorney disputed. Afterwards she 
sued the bank for thissum. The court 
reversed a judgment in her favor. It 
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held: An attorney of record who pros- 
ecutes a suit to judgment for his client 
has authority to receive the money due 
on the judgment. The depositing of 
the money by Rutledge in the bank 
created the relation of debtor and cred- 
itor between him and the bank, and it 
was no concern of the bank’s that Rut- 
ledge had collected the money as attor- 
ney for plaintiff. His trust relation to 
the plaintiff did not pass over to nor 
charge the bank as trustee of the plain- 
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tiff in respect to the money deposited 
by Rutledge. Plaintiff, by a proper 
suit in equity, might have stopped the 
money in the hands of the bank, and 
subjected it to her claim, and recovered 
the fund itself. But there was no con- 
tractual relation, in respect to the 
money, between her and the bank, and 
she was not entitled to a money judg- 
ment in her suit at law against the 
bank. 


Negotiability of Insurance Premium Notes. 


Note is negotiable where it states the consideration for which it is given to be the payment of premium upon a specified 
insurance policy, provided it contains no language which makes its payment subject to or dependent upon the terms 


of the policy. 


PITTSBURGH, PA., October 7, 1905. 
Editor Banking Law Journal : 
DEAR SIR :—Is the following note negotiable 
in Pennsylvania : 


$783. PrrTsBuRGH, Pa., Sept. 73, 7905. | 
Six months after date I promise to pay to | 
the order of.......... , re 
One hundred eighty.three no-100. . Dollars, | 
payable at Sixth Nat. Bank, with interest | 
| 

at6% per annum, being amount of pre 
mium due September I, 1905, upon policy | 

No. 5793 tssued by the Relief Insurance 


Co. (Signed) RL. Means. 


Respectfully, F. R. $. 


Answer.—We are of opinion that the 
note submitted is negotiable. The Ne- 
gotiable Instruments Law of Pennsyl- 
vania provides that a note is negotiable 
“though coupled with * * * a state- 
ment of the transaction which gives 
rise to the instrument.” (Sec. 3). 

In a Massachusetts case (American 
Exchange Bank v. Blanchard, 7 Allen, 
333) a note was as follows: 


‘*Twelve months after date we 
promise to pay to the order of our- 
selves, Three Hundred and twenty- 


one and 25-100 dollars for value re- 
ceived, payable in Boston and subject 
to the policy.” 

The note was indorsed by the makers 
to the order of the Anchor Insurance 
Company. In this case the court held 
the note not negotiable because the 
words ‘‘subject to the policy” made the 
promise contingent and dependent upon 
the fulfilment of other stipulations than 
those inserted in the body of the note. 
The legal effect of the stipulation, the 
court said, was to incorporate the policy 
into the contract for the payment of 
money and to make the latter depend- 
ent on the contingency that no claim 
would arise on the policy against the 
company before the expiration of the 
time when the promise would mature. 
The promise to pay, therefore, was not 
absolute and the note not negotiable. 

But in a later case (Taylor v. Curry, 
109 Mass. 36) where a note read: 

“Twelve months after date I 
promise to pay to the order of Mau- 
rice Curry Four Hundred and one 
Dollars for value received. On 
policy number 33, 386.” 


The court held that the words ‘‘on 








| 
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policy number 33,386” did not express 
any contingency as to payment of the 
note, but merely referred to the con- 
sideration upon which it was given. 
Such a reference, said the court, may 
be forconvenience or any other reason, 
but cannot be interpreted as a modifi- 
cation of the promise. Even if the 
policy contained a provision for set-off 
in case of loss, this did not make the 
payment of the note contingent upon 
the happening of no loss, for the lan- 
guage in the note does not express any 
contingency. 

The court pointed out the difference 
where the language of the note was 
‘‘subject to the policy,” which made the 
payment of the note contingent, and a 
mere reference to the policy, without 
more, which did not affect the nego- 
tiability of the note. ‘The same thing 
has been held in Maine(Union Insurance 
Co. v. Greenleaf, 64 Me. 123) where a 


premium note was held negotiable not- 
withstanding it bore on its face the 
number of the policy for which it was 
given. 

The note submitted comes within the 
latter class. It merely recites the con- 
sideration for which it is given, but 
contains no words making the payment 
of the amount subject to the policy or 
condition. It is an absolute promise 
to pay that amount of money. 

We find no Pennsylvania cases in- 
volving the negotiability of notes con- 
taining clauses reciting that they are 
given in payment of premiums on in- 
surance policies, but we have no doubt 
that the law is correctly expressed in 
the cases we have referred to—that un- 
less the promise to pay is made subject 
to the policy, the negotiability of the 
note is not affected, because it states 
that itis given in payment of a premium 
upon a specified policy. 


Bank Account With Market. 


Where agent of market desires to open bank account in name of market, bank should require, for its protection, a 
full power of attorney to the agent. 





, R. I,, October 10, 1905. 
Editor Banking Law Journal: 

DEAR SIR.— Several persons compose the 
Smithtown Market (not incorporated). One per- 
son has authority to sign, and he signs the checks 
“Smithtown Market.” 

Is this legal or proper, and should a bank ac- 
cept such signature ? TELLER. 

Answer :—In the absence of a statute 
prohibiting or regulating the conduct 
of a business in a trade or assumed 
name, it is lawful at common law, for 
a person or persons to conduct business 
under any name or style they choose to 
adopt, provided they do not untruly 
use the name of some existing person 


or infringe upon the rights of others to 
the exclusive use of some particular 
trade name. In the case submitted, 
several persons not incorporated are 
doing business under a business title as 
‘‘Smithtown Market” with authority to 
one only to sign checks in that style. 
It does not appear whether these par- 
ties are co-partners in the market or 
mere independent dealers joining in a 
bank account. Before opening such an 
account, the bank should ascertain fully 
the relation held by these parties and 
should require a fuller grant of author- 
ity by them to their representative than 
merely to ‘‘sign checks,” sufficient in 
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scope to cover and protect the bank in 
all the business transactions which 
might arise in connection with such an 
account. For example, suppose a draft 
for goods shipped was drawn on the 
market and accepted by the one party 
payable at the bank, and paid, and the 
other parties, not being partners,should 
object and deny obligation on the draft. 
The bank might be caused loss, as 
powers of attorney are often strictly 
limited by the courts and an authority 
to sign has been held not an authority 
to accept drafts orindorse. The power 
of attorney to the agent should cover 
the drawing, accepting and indorsing 
of bills, notes and checks with power 
to do any other things which ought to 
be done in the business affairs of the 
market with the bank. If the agent 
should seek to borrow money and dis- 
count paper on behalf of the market, 
there should be an express authority 
to borrow money. In one case we know 
of, a power of attorney was very gen- 
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eral in scope and after specifying 
number of powers authorized the agen‘ 
‘to do any other thing which ought t 
be done in the business affairs of th: 
principal.” This was held not to in 
clude an authority to the agent to bor- 
row money in the name of the principal 
and a bank which loaned money which 
the agent used for his private purposes, 
could not recover it from the principal. 

If one individual only was doing busi- 
ness as the ‘‘Smithtown Market,” the 
account might be opened with him in 
that name, checks drawn by him in 
that name, paid by the bank, and notes 
signed by him in that name, discount- 
ed by it. But where several persons 
join in the use of that name, with au- 
thority to one of their number to sign 
checks, the bank, before entering into 
business relations with the market, 
must so pre-arrange as to protect itself 
fully in all transactions likely to arise 
connected with the carrying of such a 
bank account. 


CORRESPONDENCE. 


The Voucher Check. 


To the Editor : 

I have been much interested in your articles 
on the voucher check and your advocacy of the 
adoption of a uniform negotiable form as a 
standard. In my own experience as a bank 
officer, I find, as you say, that ‘numerous 
forms of voucher checks are not negotiable in- 
struments” and as a matter of fact, we are pay- 
ing here ourselves two voucher checks contain- 
ing some such words as these: “ when properly 
receipted, in accordance with directions given 
below, this voucher becomes a sight draft on 
the Blank Company, and will be paid by the 
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From the date of the passage of the national 
bank act there have been incorporated 7,966 


Blank National Bank.” Numerous other in- 
stances are floating around town to-day, and it 
seems to me it would be a very good thing, 
both for bank and drawer, if they could get to- 
gether on some unobjectionable form. An of- 
ficer of one of our largest voucher-issuing cor- 
porations in the city, told me within the last few 
days he was very glad the subject was being 
agitated, as they knew very well that the 
voucher they used was a “ bugaboo”’ to the em- 
ployees of the bank at which they keep their 
account. Keep up the good work. x. 
BALTIMORE, November I, 1905. 


NATIONAL BANKS. 


national banking associations, of which 5,858 
are in active operation, 1,669 having been placed 
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n voluntary liquidation, and 439 in charge of 
‘eceivers. The number of banks chartered since 
March 14, 1900, is 2,702, with capital stock of 
$159,044,800, that number including 1,755 
banks organized under authority of the act of 
March 14, 1900, with capital less than $50,000, 
and 947 incorporated under the act of 1864, with 
capital of $50,000 or more. In the year ended 
October 31, 1905, the number of associations in 
the system was increased by 506, with capital 
In October 36 charters were 
granted to banks, with aggregate capital of 
$1,542,000, of which 28 were with individual 
capital of approximately $25,000, and 8 with 
capital of $50,000 or more. 

By reason of voluntary liquidation and fail- 
ures the net increase in number of national 
banks from March 14, 1900, to October 31, 


of $33,532,500. 
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1905, was 2,241, and during the same period the 
authorized capital increased to the extent of 
$195,717,980, and the outstanding circulation 
$270,005,519. 

There were in existence at the end of October 
5,858 national banking associations, the author- 
ized capital of which was $812,026,075, with 
$494,017,850 bonds on deposit as security for 
circulation outstanding to the amount of $489,- 
937,806. The total outstanding circulation 
amounts to $524,408,249, which includes, in ad- 
dition to that secured by bonds, $34,470,443. 
for which lawful money has been deposited 
with the Treasurer of the United States on ac- 
count of banks reducing their circulation, those 
in voluntary liquidation and those in charge of 
receivers. 





VICTORY FOR THE “ BURROUGHS.” 


The Burroughs Adding Machine still main- 
tains its great superiority over all other adding 
machines. In the contest for prizes for the most 
rapid adding and listing of 500 checks of differ- 
ent amounts, which took place at the Office 
Appliance Show, in Madison Square Garden, 
New York, November 3, the two first prizes 
were won on the “ Burroughs.” 

It has been demonstrated on numerous occa- 
sions that the Burroughs is the most successful 
adding machine in use. It has always been the 


policy of this company to keep pace with the 
times. Their machines are always on exhibition 
at the Bankers’ Conventions and Office Appli- 
ance Shows. They will be found in spaces 32 
and 33 at the New England Office Appliance 
aud Business Systems Show, which is to be 
held in Mechanics Hall, Boston, November 27 
to December 2 inclusive. 

The Burroughs is sent on 30 days trial to 
responsible parties. 





H. B. FONDA, assistant cashier of the National 
Bank of Commerce in New York, has resigned 
his position, to take effect November 15th, to 
accept the treasurership of the Trust Company 
of America, of New York. 

Mr. Fonda came to New York from Pough- 
keepsie in 1887 to accept a position as clerk in 
the Western National Bank, after having served 
several years in his father’s bank, the Mer- 
chants National, in that city. In 1893 he was 
offered a position in the National Union Bank 
by the late Joseph C. Hendrix; in a short 
time he was made assistant cashier, and when 
that institution was consolidated with the 
“Commerce” he was made assistant cashier, 
which position he has just resigned. 


Although yet a young man, Mr. Fonda has 
had nearly 20 years experience in the banking 
business. He not only has an extensive ac- 
quaintance in banking circles in New York, but 
throughout the country, he having attended a 
number of the bankers’ conventions in all parts 
of the country. We predict for Mr. Fonda a 
bright future. 


For SALE.— Seventeen handsome chairs, 
cherry frame, leather upholstered seats and 
backs; suitable for Trustees’ or Directors’ 
rooms. Apply 

THE NATIONAL SAVINGS BANK 
OF THE CITY OF ALBANY, 
70-72 State St., 

Albany, N. Y. 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Nov. 12, 1904, and Nov. 11, 1905, respectiv e\ 
together with a computation of the proportionate increase or ‘decrease of deposits for the year: 








| Loans, Loans, Deposits, t Deposits, Per Cent. « 
BANKS | 1904. 3 1905. 1904. 1905. Inc. Dec. 
Bank of N. Y., N.B.A...... -. .| $ 18,839,000 $ 16,821,000) $ 18,456,000] $ 15,171,000 eee | Be 
Bank of the Manhattan Co..|; 29,018,000 24,559,000) 34,180,000] 27,104,000 .... 20.5 
Merchants’ National ....... | 14,452,600 11,965,100 18,028,700 14,731,90C) .... |18.2 
Mechanics’ National ....... 23,284,000 20,299,000 23.790,000) 19,422,000; .... |18 
Bank of America.......... 23,992; 300 22,450,100 25,888,100) 24,253.900, , 6.3 
Phenix National........... 3,326,000 5,7 19,000 2,877,000) 4-413,000 53.3 
hoses Ae”: SECT 183,132,000, 166,858,300]! 180,740,200! 155,770,100 .... 13.8 
Chemical National......... 26,932,800, 24,789,000}, 28,105,000! 23,059,200 15.8 
Merchants’ Exch. National... 6,101,500) 5,694,800 || 6,7 32,100) 6,092,500 9-5 
Gallatin National.......... 9,340, 300 8,383,100 7,406,000) 6,267,200) .... |16. 
Nat. Butchers & Drovers’..| 2,197,200 2,616,200 2,386,800) 2,878,300) 20.5 
Mechanics & Traders’..... 4,768,000 5,304,000 5,144,000} 6,189,000) 20.3 
SPITE 5 uo. 5. aiosdicnseccc 2,684,400) 4,151,200) 2,817,700] 4,592,900 63. |.. 
American Exchange Nat...| 30,402,200} —_ 28,138,800 22,750,900 20,112,600) .... |11.5 
Nat. Bank of Commerce... .| 161,854,500) 137,258,300 152,047,600) 115,536,100 2 
Mercantile National........ | 23,583 Soo) 21,907,800) 21,208,400 18,631,600 12.1 
See | 3, 168, 300} 3,339,200)| 4 053,600 3,948,400 2.5 
Chatham National......... { 6,231,300] 5.349, 300) 6,228,500 5,570,100 -- | 5-7 
See 2,131,000) 2,15 {,000 2,585,700 2,023,900) 1.4]... 
Nat. Bank of N 16,657,800) 13,574,000 15,881,900 11,680, 000) .... 26.4 
Hanover National......... 51,682,200 49,237,500 62,996, 300 58,031, 600) --.| 7.8 
Irving National........... 6,842,000) 7,192,000)| 6,350,000 6,648,000; 4.6).... 
Citizens’ Central National..| 17,824,900) 18,778,600)| 21,851,200 18,594,900) .... 14.9 
A RSIS ORE: 2,684,600) 3,187,700 | 3,198,400 3,622,000) 13.2).... 
Market & Fulton.......... 6,720,800! 7,079,500 7,033,000 6,703,000) .... | 3.8 
National Shoe & Leather... 8,211,400] 7,429,900 | 10,042,500 9,651,800 3.8 
Corn Exchange............ 27,839,000) 30,7 31,000 33,924,000 38,101,000 12.4)... 
OS eee 7,668,800) 9,472,900 7,728,700 9,136,000) 18.2)... 
Importers & Traders’ Nat..) 24,940,000 23,316,000 22,592,000 20, 209,000 10.5 
Prational Park................ 2,954,000 68,182,000 85,414,000 77,407,000, .... | 9.3 
East River National.......| 1,120,300 1,206,600 1,390,000 1,461,100; 5.1}... 
Fourth National........... 21,189,400] 18,848,900 24,502,900 20,923,000 .... 14.6 
Second National...........! 9,596,000 9,831,000 10,419,000] 10,692,000° 2.6}... 
First National ............ | 107,819,800 96,.714.900 108,497,000} 81,897,000 .... |24.5 
N. Y. National Exchange. . 7,785,400 8,309,200 7,104,200 7,843,000) 10.3].... 
SEE | 3,444,000 3-37 5,000 3,662,000 3,912,000 6.8), 
N. Y. County National..... 4,336,900 4.717,100 5,431,700 5,706,400 5. ... 
German-American..:...... | 4,056,600 3,942,600 4,014,100 3>754,300) ....| 6.4 
Chase National............ 48,662,500 43,301,100 58,479.700} 47,902,500 18. 
Pee AWONUS. ...... sss 9,817,200 9,765,000 10,896,700) 10,897,100) .... |. ' 
German Exchange......... 2,604,600 3,161,900 3.447,000 3,838,700 11.3). | 
| eee 2,707,500) 2,856,900 5,452,300 5,547,700, 1.7).... 
Lincoln National.......... 1 3,723,300 12,281,300 14,761,800) 13,114,400 -Htt 
Garfield National.......... 7,724,800 7,477,300 7,959,000 7:721,400 ... 2.9 
Fifth National............ 2,542,400) 2,705,500 2,563,300 2,041,500 3. -: 
Bank of the Metropolis... .. 8,424,600 9,005,200 9.895,400 10,166,900, 2.7). 
West Side Bank........... 3,582,000 4,123,000 | 4,07 3,000 4.456,000, 9.4... F 
Seaboard National]......... 15,471,000] 14,851 ,000)| 19,145,000 17,564,000} .... | 8.2 
First National, Brooklyn... 3,834,000) 4,250,000 4.530,000 4,333,000 4.3 
Liberty National........... 11,447,500 10,422,700 10,107,100 8,514,800) .... |15.7 
N. Y. Produce Exchange... 5.339 +500) 5,763,500 5,731,600 6,033,300 15.7 )..-. 
New Amsterdam National..| 6,020,900! 6,152,800 6,832, 6,802,100, ....| .4 
Astor National............ 4,67 5,000 4. 730, 000 4,651,000] 4,758,000, 2.3).... 
ee $1, ,125,089,9001$1 044, 287, 800) $1, ,176,045,000]$1 028,318, B00] | 





+ United States Deposits included, $8,536,000. 





